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CENTRAL COAST DISTRICT (SANTA CRUZ)
DEPUTY DIRECTOR'S REPORT

For the
November Meeting of the California Coastal Commission

MEMORANDUM Date: November 16, 2006

TO: Commissioners and Interested Parties
FROM: Charles Lester, Central Coast District Deputy Director
SUBJECT: Deputy Director's Report

Following is a listing for the waivers, emergency permits, immaterial amendments and extensions
issued by the Central Coast District Office for the November 16, 2006 Coastal Commission hearing.
Copies of the applicable items are attached for your review. Each item includes a listing of the
applicants involved, a description of the proposed development, and a project location.

Pursuant to the Commission's direction and adopted procedures, appropriate notice materials were sent
to all applicants for posting at the project site. Additionally, these items have been posted at the District
office and are available for public review and comment.

This report may also contain additional correspondence and/or any additional staff memorandum
concerning the items to be heard on today's agenda for the Central Coast District.
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CENTRAL COAST DISTRICT DEPUTY DIRECTOR'S REPORT CONTINUED

REGULAR WAIVERS
3-06-056-W Mike & Sally Canan (Pacific Grove, Monterey County)

DE MINIMIS WAIVERS
3-06-058-W Chris Shake (Monterey, Monterey County)

EXTENSION - IMMATERIAL
3-02-024-E1 Ocean Harbor House Homeowners Association (Monterey, Monterey County)

TOTAL OF 3 ITEMS |
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CENTRAL COAST DISTRICT DEPUTY DIRECTOR'S REPORT CONTINUED

DETAIL OF ATTACHED MATERIALS

REPORT OF REGULAR WAIVERS

The Executive Director has determined that the following developments do not require a coastal
development permit pursuant to Section 13250(c) and/or Section 13253(c) of the California Code of

Regulations.

2 Mermaid Avenue, Pacific Grove nterey ‘

Demolish an existing two-story duplex; construct a
County)

new single family residence.

3-06-056-W
Mike & Sally Canan

REPORT OF DE MINIMIS WAIVERS

The Executive Director has determined that the following developments do not require a coastal
development permit pursuant to Section 30624.7 of the California Coastal Act of 1976.

3-06-058-W }Reve eisting two-story sh market building. 40 isherman's Wharf No. 1, Monterey onterey
. Construct new two-story multi-use building (gift County)
Chris Shake
:shop on the first floor; storage and office space on
|the second floor).

REPORT OF EXTENSION - IMMATERIAL

125 Surf Way (seaward of oceanfront

Request to extend coastal development permit for

3-02-024-E1

Ocean Harbor House underpinning of seaward spread foundations with condominiums (172 units) at Ocean Harbor House),
reinforced concrete piers; removal of existing riprap | Monterey (Monterey County)

Homeowners Association . .. .
revetment; relocation of existing sewer line;

construction of an approximately 585-foot-long
reinforced concrete vertical seawall; and relocation of
storm water pipes and dissipaters.
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NOTICE OF COASTAL DEVELOPMENT PERMIT WAIVER
DATE: November 3, 2006
TO: Mike & Sally Canan
FROM: Peter M. Douglas, Executive Director

SUBJECT: Waiver of Coastal Development Permit Requirement:
Waiver Number 3-06-056-W

Based on project plans and information submitted by the applicant(s) named below regarding
the development described below, the Executive Director of the Coastal Commission hereby
waives the requirement for a Coastal Development Permit, pursuant to Title 14, Section
13250(c) of the California Code of Regulations.

APPLICANT: Mike & Sally Canan
Location: 802 Mermaid Avenue, Pacific Grove (Monterey County) (APN(s) 006-071-008)

DESCRIPTION: Demolish an existing two-story duplex; construct a new single family residence.

RATIONALE: The proposed addition will not adversely impacts coastal resources, public views,
community character, or public access to the shoreline. The size and scale of the
addition is within the range of adjacent development, will not bock coastal views, and is
consistent with local requirements. The Applicant has proposed a drainage system that
will direct storm water flows into landscaped areas on the site. Mitigation measures are
proposed to minimize project related impacts to archaeological resources and to
prescribe additional measures should archaeological resources be found during project
related earth disturbing activities.

IMPORTANT: This waiver is not valid unless the site has been posted AND until the waiver
has been reported to the Coastal Commission. This waiver is proposed to be reported to the
Commission at the meeting of Thursday, November 16, 2006, in Huntington Beach . If three
Commissioners object to this waiver, a coastal development permit will be required.

Persons wishing to object to or having questions regarding the issuance of a coastal permit
waiver for this project should contact the Commission office at the above address or phone

number prior to the Commission meeting date. m% -
Sincerely, By: @) W

PETER M. DOUGLAS District Manager
Executive Director

cc: Local Planning Dept.
Joseph Rock, Architect
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NOTICE OF COASTAL DEVELOPMENT PERMIT WAIVER
DATE: November 2, 2006
TO: Chris Shake
FROM: Peter M. Douglas, Executive Director

SUBJECT: Waiver of Coastal Development Permit Requirement:
Waiver De Minimis Number 3-06-058-W

Based on project plans and information submitted by the applicant(s) named below regarding
the development described below, the Executive Director of the Coastal Commission hereby
waives the requirement for a Coastal Development Permit, pursuant to Title 14, Section
13238 of the California Code of Regulations.

APPLICANT:  Chris Shake
LocaTioN: 40 Fisherman's Wharf No. 1, Monterey (Monterey County)

DESCRIPTION: Remove existing two-story fish market building. Construct new two-story multi-use
building (gift shop on the first floor; storage and office space on the second floor).

RATIONALE: Proposed development includes best management practices to protect ocean water
quality during construction. Construction activities will not impact public access along
Fisherman's Wharf. The proposed development will involve no significant impacts on
coastal resources.

IMPORTANT: This waiver is not valid unless the site has been posted AND until the waiver
has been reported to the Coastal Commission. This waiver is proposed to be reported to the
Commission at the meeting of Thursday, November 16, 2006, in Huntington Beach . If four
Commissioners object to this waiver, a coastal development permit will be required.

Persons wishing to object to or having questions regarding the issuance of a coastal permit
waiver for this project should contact the Commission office at the above address or phone

number prior to the Commission meeting date. "'ﬂ;ﬁt
Sincerely, By: STEVE MON% %

PETER M. DOUGLAS District Manager
Executive Director

cc: Local Planning Dept.
Robert Mcintyre AIA
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CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
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NOTICE OF EXTENSION REQUEST
FOR COASTAL DEVELOPMENT PERMIT

Notice is hereby given that Ocean Harbor House Homeowners Association
has applied for a one-year extension of Permit No: 3-02-024

granted by the California Coastal Commission on: October 14, 2004

for A request to extend coastal development permit for underpinning of seaward spread
foundations with reinforced concrete piers; removal of existing riprap revetment;
relocation of existing sewer line; construction of an approximately 585-foot-long
reinforced concrete vertical seawall; and relocation of storm water pipes and dissipaters.

at 125 Surf Way (seaward of oceanfront condominiums (172 units) at Ocean Harbor
House), Monterey (Monterey County)

Pursuant to Section 13169 of the Commission Regulations the Executive Director has
determined that there are no changed circumstances affecting the proposed development's
consistency with the Coastal Act. The Commission Regulations state that "if no

objection is received at the Commission office within ten (10) working days of publishing
notice, this determination of consistency shall be conclusive. . . and the Executive Director
shall issue the extension." [f an objection is received, the extension application shall be
reported to the Commission for possible hearing.

Persons wishing to object or having questions concerning this extension application
should contact the district office of the Commission at the above address or phone
number.

Sincerély,
PETER M. DOUGLAS

Execff?ve Directqr
NS(%TZ

By:"STEVE MO
District Manager

cc: Local Planning Dept.
California Land Planning, Attn: Anthony J. "Bud" Carney

CALIFORNIA COASTAL COMMISSION
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CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

(831) 427-4863

Memorandum | November 15, 2006

To: Commissioners and Interested Parties
From: Charles Lester, Deputy Director, Central Coast District

Re: Additional Information for Commission Meeting Thursday, November 16, 2006

Agenda ltem Applicant Description Page
Th3, Wetlands Workshop Correspondence 1
Th9a, SLO-MAJ-1-05 Part 1 San Luis Obispo County  Staff Report Addendum 3
Correspondence 7
Th9d, PSB-MAJ-2-06 City of Pismo Beach Correspondence 57
Th10a, A-3-MCO-04-64 CA Parks & Recreation Staff Report Addendum 59
Correspondence 65
Th11a, 3-05-65-A2 Santa Cruz Port District  Correspondence 85

G:\Central Coast\Administrative items\DD Report Forms'Addendum DD Rpt.doc
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RECEIVED

November 14, 2006 | NOV 1 4 2006

To: CALIFORNIA
Chairwoman Meg Caldwell and Commissioners COASTAL COMMISSION
C/o Dr. Charles Lester or Dan Carl CENTRAL ROAQT AREA
Central Coast Regional Office -

Re: CCC Wetlands Workshop
Dear Chairwoman Caldwell and Commissioners:

I have attached a few excerpts for you from the official transcript of the April 12 CCC
hearing concerning the wetland delineation controversy for the UCSC CLRDP
application.

My understanding is that this controversy stimulated the wetland workshop you will be
conducting. I hope that the attached statements made by Executive Director Douglas and
Environmental Program Manager Dixon at the April 12 hearing in response to
Commissioner’s concerns will be kept in mind and that this workshop will not turn out to
be a softening or repudiation of the CCC’s protective one-criteria approach to wetland
delineations.

Thank you very much for your kind attention.

Sincerely,

15, S5me

Don Stevens

320 Cave Guich

Santa Cruz, CA 95060
Tel: 831-425-4721

(Executive Director Douglas from Page 131 starting on line 6, ending on line 14):

“But, there are a couple of things that 1 have heard here, and T am going to tell you
how I think we are going to go in that direction.

For one, T have heard that you think we used the wrong criteria for wetland
delineation, that you feel that we should use one of the three criteria that needs to be
applied, and if one of the three is present, then it is a wetland. That will make a very
significant difference here, obviously. So, that is what we are going to do.”

(Executive Director Douglas from Page 137 starting on line 11, ending on line 23):

“If I may, Mr. Chairman, since Dr. Dixon is going to be the one who is going to
have to go back to the drawing board on this, he would like clarification from the
Commission, in terms of what you are looking at in terms of the criteria, and maybe he
can pose the question better, because I certainly heard a number of you saying that the
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Commission has taken the position, historically, that if one of the three criteria is present,
then it is a wetland.

And, 1 just heard John whisper in my ear, if that is the case, then the entire site is a
wetland, so I would like to ask him to ask you for clarification, so he gets direction.”

(Dr. Dixon from Page 138 starting on line 8, ending on line 15):

“The whole site has low chromosoils. Most of the site has very low chromosoils,
and that is an indicator. A very large proportion of the site, except, perhaps, in the upper
northeast corner, has rye grass and then scattered amongst it is the false willow.

So, I think you have made all of the rest of your problems moot because the
whole thing is a wetland, or very nearly the whole thing is a wetland.”
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CALIFORNIA COASTAL COMMISSION
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Prepared November 15, 2006 (for November 16, 2006 hearing)

To: Coastal Commissioners and Interested Persons

. o fM Vis|
From: Steve Monowitz, District Manager v i5fef
Jonathan Bishop, Coastal Program Analyst

Subject: STAFF REPORT ADDENDUM for Th9a
SLO-MAJ-1-05 Part 1 (Port San Luis Harbor Master Plan)

As described in the October 26, 2006 staff report, San Luis Obispo County proposes to amend its Local
Coastal Program by incorporating relevant provisions of the recently updated Port San Luis Harbor
District Port Master Plan into the San Luis Bay Area segment of the Land Use Plan.

Since the staff report was completed, the County of San Luis Obispo, Port San Luis Harbor District, and
other interested parties have proposed changes to the recommendations (see correspondence in District
Directors Report). In response to these comments, staff has revised a number of the suggested
modifications as follows (new text shown with double underlines; deletions are shown with deusle

strilee~throughs):

(Mod 8 pg. 11) Modify Port San Luis Districtwide Policy #2 regarding development approvals:

2. Coastal Development Permitting Authority. All Port land-based properties are under the primary
permitting jurisdiction of the County of San Luis Obispo, except for areas that have been previously
filled or otherwise under jurisdiction of the California Coastal Commission. Permittingfortideland-and
water—areas—are—administered—by—the—Califernia—Coastal Commission. The California Coastal

Commission retains permit jurisdiction for lands below the mean high tide line and where the public

trust may exist (as shown in LCP Exhibit 8.8).
(Mod 18 pg. 14) Modify Aquatic and Terrestrial Habitats Policy #4:

4. Native Vegetation. Native oak trees and plant cover shall be protected wherever feasible. New
landside development shall Rrequire landscape plans that ineerperate include only native, drought
tolerant plants of local stock ies appropriate to the site and that reflect the Port’s
waterfront character. Invasive plant species are prohibited.

(Mod 19 pg. 14) Modify Aquatic and Terrestrial Habitat Policy #5:

5. Land-based Sensitive Resources.

envirormentally-sensitiveresourees. Consistent with the LCP provisions for Environmentally Sensitive

«
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Habitat Areas (ESHA) already required pursuant to Coastal Zone Land Use Ordinance Section

23.07.170, Eland based environmentally sensitive habitat areas (ESHA) shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources shall be allowed
within those areas. Development adjacent to ESHA and parks and recreation areas shall be sited and
designed to prevent impacts that would significantly degrade those areas, and shall be compatible with
the continuance of those habitat and recreation areas.

(Mod 20 pg. 14) Add new Aquatic and Terrestrial Habitat Policy #6 related to aquaculture and
mariculture:

6. Aquaculture and Mariculture. Coastal development permit approval is required for the development or
expansion of aquaculture and mariculture facilities. Aquaculture and mariculture facilities (including
support structures such as, pens, nets, screens, anchors, holding tanks. intake and outfall lines, etc) shall
be sited and designed to prevesn se-mpaets-te protect marine resources, environmentally sensitive
habitats, water quality, coastal- dependent uses, and public access. Potential adverse impacts that shall
be addressed include, but are not necessarily limited to. impacts from: ...

(Mod 29 pg. 17) Modify Harford Landing Policy #2:

2. Beneficial use. Provide efficient, safe, and convenient parking and circulation to benefit all users.
Changes in parking and circulation patterns on Harford Landing (other than emergency closures and
operation and maintenance activities covered under existing coastal development permits) that change
the density or intensity of use of the land, or change the intensity of use of water, or of access thereto,

shall require approval a coastal development permit from the California Coastal Commission or from the
County depending on the projects location in relationship to the jurisdictional boundary shown on LCP
Figure 8.8.

(Mod 31 pg. 17) Add new RV camping standards as Harford Landing Policy #4.

4. RV Camping on Harford Landing. ger he—East—Parkine RV camping is. allowed on
Harford—J-ending the Jetty for no more than 5 years followmg approval of this amendment (until
November 16, 2011) or until another suitable location is established on Port property, whichever occurs
first. Extension to this timeframe may be granted by the Executive Director of the Coastal Commission
for good cause. RV camping is allowed 3 within the East Parking Lot, provided a minimum of twelve
parking spaces shall be reserved for those vehicles pulling trailer boats, and their trailers. The balance of
the East Parking Lot shall be mixed use parking, with priority given at all times to vehicles with trailer
boats. RV camping shall not be permitted in any other area of the Harford Landing.

(Mod 36 pg. 18) Add new RV camping standards as Beach and Bluffs Policy #8:

8. RV Camping on Blufftop Overlooks. RV camping is allowed on blufftop overlooks (e.g. Nobi Pt. and
Woodyard) for no more than 5 years following approval of this LCP amendment (until November 16,
2011) or until another suitable location is established on Port property, whichever occurs first. Extension
to this timeframe may be granted by the County Planning Director and the Executive Director of the

«
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Coastal Commission for good cause.

(Mod 40 pg. 19) Add New Harbor Terrace Policy #10: ..

5. Requiring that all development to be designed, colored, and sited to minimize visibility within the
public viewshed. New development shall avoid large, boxy structures by providing variations in height,
articulated roof forms and pitch, and open space view corridors. Structures shall blend in with the
natural surroundings by using earth toned colors and materials. Reflective materials and finishes are
prohibited. Lighting (particularly overhead street lights should they be necessary) shall be minimized in
number and shall be shielded to orient lighting downward. All development shall be landscaped with

native vegetation of local stock appropriate to the site in order to soften the visual prominence of the
new development and to restore the visual qualities of the site. Invasive plant species are prohibited.

1. The revegetation of all cut slopes with native species of local stock appropriate to the site. Invasive
plant species are prohibited.

(Mod 41 pg. 19) Modify Lighstation Policy #3:

3. Managed Access. The Harbor District and County shall provide managed public access to the Point
San Luis Lighthouse (e.g. trail, water—taxi, access staging, kayak, shuttle) and improve connections
between the Lighthouse and other Port properties. The development of piers and bluff stairways to
access the Lightstation by water is prohibited. The Harbor District shall actively pursue public access
alternatives and road improvements to enhance land access opportunities to the Lightstation.
Alternatives and enhancements may include, but are not limited to: lot line adjustments, land
acquisitions, and easements to secure alternative access routes: road improvements; removal of barriers
to_access; multi-passenger vehicle access; construction of improved pedestrian/bicycle pathways from
Avila Beach to the Lightstation entrance.

(Mod 42 pg. 19) Modify Lighstation Policy #5:

5. Limitation on Use. Allow uses that comply with deed restrictions and the Lighthouse Documents of
Acquisition and Ultilization, including docent-led access, camping, bed-and-breakfast lower-cost (e.g.
hostel) overnight accommodations (only in existing buildings fer-a—maximum-of-40-overnight-guests),
special events, paths and trails, sightseeing, picnicking, historic sites and museums, specialized
programs, boat storage, administrative offices, maintenance shop, beat—launching, water—taxi,
communication facilities, passive recreation, temporary events, shefekﬂe—-pfe%eeﬂeﬂ and lighthouse-
related gift and novelty shop.

(Mod 48) Modify Figure 8.5 Conceptual Harford Pier Plan.

Figure 8.5 shall be updated toclearly and accurately depict (consistent with the format of other
conceptual development figures) all modifications specified above. The updated figure shall be in
substantial conformance with the Harford Pier Parking and Facilities Plan “Option F” as shewn—in

«
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Exhibit-E attached as Exhibit G of this report. (Note: new Exhibit G attached to this addendum.

(New Mod 52) Add new Figure 8.8 showing the jurisdictional boundgrg on the Harford Landing.
Figure 8.8 shall be in substantial conformance with Coastal Commission Boundary Determination and

Harbor Terrace, Harford Landing, and Pier Map 1 in the Port Master Plan Appendices ( ADDendIX C -
Permitting Boundary Maps).

(Mod 534)

1. Coastal Plan Policies, Chapter 5 (“Commercial Fishing and Recreational Boating™), pages 5-3 — 5-4
(“Proposed Developments”): .
The proposed development plan for the Harbor will be designed to provide addmeﬂal—boat haulout and

repalr capac1ty facilities. as—wel-l—as—s%efage—demﬂg—ﬁaewﬂﬁer—stefm—peﬁed esen

Attachments:

1) Exhibit G - Revised Harford Pier Parking and Striping Plan (Option F)

«

California Coastal Commission



Dide Port Fish

oI LT IT *..‘""“"’,'/.‘:.:‘_
Option F
ford Pier Parking 06/22/04

t ._1 .....
Lose 15 skiff spaces
g Gain 2 parking spaces
8
7’ »
N ‘_\i:,. T .~ 2 e - -
Awing
g i
Pete's Plerside Cafe §‘ B
e
1)
i
371 Scale: 1"=20¢

ccc Exhibit (&

(page L of 1

pages)
Goe



G bof Dln K)

P9




S8ENT BY: 0; 0 ; NOV-14-08 0:55; PAGE 1/1

TO:

CENTRAL AT: 018314274877
Mov 13 06 04:S4p §L.O Board of Supervisars BOS 781 1350 . 7 7’) q&Lp. 2
RECEIVED | R2e,
#o, TV
006 % , L))
NOV 142 2
FORM FOR DISCL.OSURE % " Pl/) 05
CALIFORNIA OF EX PARTE 2N 04”
COASTAL COMMISSION COMMUNICATIONS Corey,
CENTRAL COAST AREA ‘
Date and time of communication: 1/ / - /] -0 6 / - 30 f /)
Logation of communication: Sl {0 (oen1y CE3v. OoeNTE R

(i communication was sent by mail or

facsimile, indicate the means of transmission.) .
Identity of person(s) initiating communication:  (WRHIN MIFATT . fees. F28T S. 1. O
Identity of person(s) receiving communlication; Drzsrt RuDD  JRINCERC AT RRM

KIRIK SHCRM o HRBIR. o NE TR,
Name or description of project: Jol o Loop =¥ %ﬂgﬁ, Z&T S 1. Heaben Was @ f{z »

Description of content of communication:
(If communication included written material, attach a copy of the complete text of the written material.)

nﬂm&:’m o LaZs,

7&44#14&1_6&

w
M@,
Usi< 20 Scerfsds—

/0 73-26

Date Signature of Commissioner

If communication occurred seven (7) or more days in advance of the Commission hearing on the item
that was the subject of the communication, oomplete this form and transmit it to the Executive Director
within seven (7) days of the communication. 1f it is reasonable to believe that the completed form will
not arrive by U.S. mail at the Commission's main oflice prior to the commencement of the reeting,
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Jonathan Bishop

From: mneder@co.slo.ca.us

Sent: Thursday, November 09, 2006 10:29 AM

To: : Jonathan Bishop

Cc: Steve Monowitz; jeuphrat@co.slo.ca.us; dlrudd@rrmdesign.com

Subject: County Comments - San Luis Obispo County Local Coastal Program Major Amendment No.

1-05 (Part 1) Port San Luis Harbor Master Plan

Hi Jonathan;

Thank you for the staff report regarding San Luis Obispo County Local
Coastal Program Major Amendment No. 1-05 (Part 1) Port San Luis Harbor
Master Plan. The County requests a few minor revisions and clarlflcatlons
to staff's suggested modifications.

Suggested Modification: (Mod 8 pg.1l1l) Modify Port San Luis Districtwide
Policy #2 regarding development approvals.

County Request: The County requests a clear map identifying the areas under
jurisdiction of the California Coastal Commission and those under
jurisdiction of the County. The official post certification maps are
unclear and do not accurately depict the areas described in the proposed
modification, leading to ongoing confusion. Without an accompanying map, it
is unclear how this proposed modification would be interpreted.

Suggested Modification: (Mod 19 pg. 14) Modify Aquatic and Terrestrial
Habitat Policy #5.

County Request: Revise the first sentence to read as follows: "Consistent
with the LCP provisions for Environmentally Sensitive Habitat Areas (ESHA)
already required pursuant to Coastal Zone Land Use Ordinance Section
23.07.172, land based ESHA shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources
shall be allowed within those areas." This revision acknowledges that CZLUO
Section 23.07.172 applies and is not superseded by the planning area
standard.

Suggested Modifications: (Mod27 pg. 16) Modify Harford Pier Policy #5 and
(Mod 29 pg. 17) Modify Harford Landing Policy #2.

County Request: Please clarify if these areas are in Coastal Original
Jurisdiction (C0J). If so, the last sentence of Mod 29 pg. 17 should be

revised to read "...shall require approval of a coastal development permit
from the California Coastal Commission and may regquire a land use permit
from the county." If not, the proposed modifications should be revised to

require a Minor Use Permit from the County.

Suggested Modification: (Mod 31 pg. 17) Add new RV camping standards as
Harford Landing Policy #4.

County Request: Modify the second sentence to read "Extension to this
timeframe may be granted by the County Planning Director and the Executive
Director of the California Coastal Commission for good cause."

Suggested Modification: (Mod 41 pg. 19) Modify Lightstation Policy #3.
County Request: Retain original language approved by the County Board of
Supervisors. The County agrees that any such proposal would require
detailed review of potential impacts to coastal resources and the
environment, which would occur through the required permit process with the
Coastal Commission and other regulatory bodies. Appropriately designed
water access may enhance visitor-serving and coastal access opportunities
while protecting coastal resources. An absolute prohibition of water access
to the Lightstation in the LCP would preclude this alternative from even
being analyzed.

Thank you for your consideration. Please contact me should you have any
questions.




Sinéerely,

Martha Neder, AICP
Planning and Building
San Luis Obispo County
V: (805) 781-4576

F: (805) 781-1242
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BOARD OF COMMISSIONERS P.O. BOX 249 - AVILA BEACH
CALIFORNIA 93424
CAROLYN MOFFATT President (805) 595-5400 - Fax 595-5404
JIM BLECHA Vice President www.portsanluis.com
JACK SCARBROUGH Secretary
JOHN KOEPF Commissioner JAY K. ELDER Harbor Manager
BRIAN KREOWSKI Commissioner THOMAS D. GREEN Legal Counsel
PHILLIP J. SEXTON, CPA Treasurer

November 8, 2006

California Coastal Commission

c/o Steve Monowitz, District Manager
Central Coast District

725 Front Street, Suite 300

Santa Cruz, CA 95060

Subject: San Luis Obispo County Local Coastal Program Amendment
No. 1-05 (Part 1)
Port San Luis Master Plan

Honorable Chair and Members of the California Coastal Commission:

On behalf of the Port San Luis Harbor District, thank you for your consideration of our
Local Coastal Program amendment. We appreciate the hard work and helpful insights
-of your staff, are truly appreciative of the cooperative approach taken by all involved,
and are confident the proposed amendments will further the objectives of the Coastal
Act while creating an environment conducive to the long-term viability of the Port.

The Port San Luis Harbor District Commissioners support the majority of your staff's
recommendations to the LCP Amendment with a few minor modifications.

o First, we recommend changing the Lightstation Policy #3 (Mod 41, page 19) to allow
marine access improvements at Light House Beach.

e Second, there are four minor changes and “clean up” items to Mod 20, Mod 40e,
Mod 52, and Mod 53 (see Aftachment A).

It is important to note that the proposed LCP Amendment and the Port Master Plan are
not development proposals, rather guiding documents that provide parameters under
which future projects will be proposed. They are a part of a comprehensive review
framework that includes, but is not limited to, the County's General Plan, Local Coastal
Program (LCP), the California Environmental Quality Act (CEQA), and other laws and
regulations. The plan does not authorize development; any proposed development
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would not only have to be consistent with the plan standards, but would also have to be
consistent with all other requirements.

Background

In 2000 Port San Luis Harbor District received direction from the Coastal Commission to

update our Master Plan and amend the County LCP accordingly (April 20, 2000, letter
from Tami Grove). We were asked to wait until after the Avila Beach Specific Plan was
completed before we began our update. As you are aware, the Coastal Commission
also recommended in the LCP Periodic Review that the Harbor District update the
Master Plan.

In 2001 we began an extensive public outreach process to gather input and direction
from the fishermen, boaters, and users of Port facilities. After approximately 23 public
meetings (workshops, Harbor Commission meetings, County Planning Commission
meetings) the Board of Supervisors unanimously approved the LCP Amendment on
June 14, 2005.

Light House Beach

As discussed in your staff report, one of the important goals of the Port Master Plan is to
facilitate public access to all of the Port’s facilities and resources, including the Point
San Luis Lightstation.

To complement ongoing efforts, the Port Master Plan/LCP amendment recommends
considering public access improvements that may include the replacement of the
historic ‘Coast Guard’ pier that once served the Lightstation, or other appropriate
landing structure, water taxi service, and by providing a walkway from the beach.

These are strategies that would be explored through project-specific analyses and
subject to the issuance of a Coastal Development Permit.

The District feels that this is consistent with the goals of the Coastal Act, assures
compliance with the Quit Claim Deed from the United States Government that granted
the property to the District, and is an essential component of a public safety plan for
emergency evacuation.

However, based largely on resource protection concerns, your staff is recommending
modifications to the LCP (Modifications 41 and 42) that would establish an outright
prohibition to these public access improvements.

Moreover, the recommended changes would prevent the Port from even investigating
these strategies except through the context of an LCP amendment.

Accordingly, we are respectfully requesting that the list of allowable uses provide for
these public access improvements, because:
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It is premature to make conclusions about the potential affects of these coastal
access facilities in the absence of a more complete understanding of the
consequences that would be revealed by site-specific and project-specific
investigations.

In fact, your staff report states (page 51) “For these reasons, inland access options
to the Lightstation should be promoted, encouraged and evaluated before new water
access and development of a new pier is pursued.”

The District agrees with your staff report, and simply requests that ‘new water
access and development of a new pier” not be specifically prohibited.

Any future improvements at the Lightstation will be subject to a Coastal
Development Permit that affords ample opportunity to address the issues raised by
your staff.

Such improvements would be subject to all of the resource protection policies of the
current LCP and those recommended by this LCP amendment which, among other
things, prohibits development that adversely impacts environmentally sensitive
habitat areas (ESHA) and sets forth design criteria to minimize impacts to views.

Such improvements would further the objectives of Coastal Act Sections 30211 and
30212(a), which promotes efforts to maintain and improve the public’s right to
access the sea and shoreline.

The District developed a utilization plan as a component of the application to the
federal government for the property.

This plan states in part: “Access by water will allow the District to move the visitor
staging area from Harford Pier and its congested (sic) (and limited) parking to Avila
Beach, one mile south, which contains a Harbor District-owned 300 space parking
lot.”

Additionally, the plan states: “The existing beach and bluff area will be studied with
the goal of constructing public access facilities by water, through a pier, floating
landing or revetment along inside of breakwater to Whaler'’s Island to provide water
taxi service from Harford Pier, Avila Pier and possibly Pismo Pier in the future. Stairs
from the beach to the bluff-top, with a visitor viewing deck and rest area will be
constructed.” ‘

The deed of the property to the District from the U.S. Government states in part:
“This property shall be used and maintained for the public purposes for which it was
conveyed in perpetuity as set forth in the program of utilization and plan contained in
the application, submitted by the grantee on October 23, 1990...”
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On October 25, 2006, the District participated in a countywide exercise that
evaluated various county agencies’ response capability in the event of an
emergency, natural or otherwise, that affected the Diablo Canyon Power Plant. As
the nearest neighbor to the nuclear plant, the District actively participated in this
exercise, and simulated successfully evacuating District properties at the first ‘alert’
from the plant. One matter of concern was the ability to quickly evacuate the
Lightstation area in such an emergency, especially if the single lane road had been
compromised. A re-built ‘Coast Guard’ pier or other appropriate structures become
an important component of an emergency evacuation plan. (See attached ‘Controller
Post Exercise Discussion, dated October 25, 2006).

The word County should be added to Modification 41. A portion of the land between
Avila Beach and the Lighthouse entrance is County property, therefore, the Harbor
District and the County would need to work together to provide a pedestrian/bike
connection between Avila Beach and the Lighthouse.

In summary, we are simply asking that, by amending Modifications 41 and 42, the
potential for water-borne public access to the Lightstation be an allowable use, and that

the opportunity to investigate such options be maintained through the Coastal

Development Permit process rather than through a Local Coastal Program amendment.

Proposed Changes:

Add “and County”

Do not delete “water taxi”

Delete “The development of piers and bluff stairways to access the Lightstation by
water is prohibited”

(Mod 41, page 19) Modify Lightstation Policy #3:

3. Managed Access. The Harbor District and County shall provide managed public

access to the Point San Luis Lighthouse (e.g. trail, water-taxi, water taxi, access
staging, kayak, shuttle) and |mprove connectlons between the l|ghthouse and other
Port properties. The-d ii i A i
g_fghtetahen—bwaw The Harbor D|str|ct shall actlvethursue ' public
access alternatives and road improvements to enhance land access opportunities to
the Lightstation. Alternatives and enhancements may include, but are not limited to,
lot line adjustments, land acquisitions, and easements to secure alternative access
routes: road improvements: removal of barriers to access; multi-passenger vehicle
access; construction of improved pedestrian/bicycle pathways from Avila Beach to
the Lightstation entrance.
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Proposed Change:

e Do not delete “boat launching” and “water taxi”
Add “(hostel)”

Mod 42 pg. 19) Modify Lightstation Policy #5:

5. Limitation on Use. Allow uses that comply with deed restrictions and the Lighthouse
Documents of Acquisition and Utilization, including docent-led access, camping, bed
and-breakfast or other low-cost (hostel) overnight accommodations (only in existing
buildings), for-a-maximum-of-40-overnight-guests), special events, paths and trails,
sightseeing, picnicking, historic sites and museums, specialized programs, boat
storage, administrative offices, maintenance shop, beatiaunching, watertaxi,
communication facilities, passive recreation, temporary events, shorelineprotestion,
and lighthouse-related gift and novelty shop. Other accommodations may be
considered if evidence can be provided that additional revenue would be used for
maintenance of the lighthouse.

On the behalf of the Harbor Commission, | would like to request your support for our
Master Plan and certification of the LCP Amendment.

Sincerely,

Carolyn Moffat _ EZ

Harbor Commission President
Port San Luis Harbor District

CM: Ip

Attached: Attachment A - List of minor changes and clean up to CCC Staff Report
Attachment B - Controller Post Exercise Discussion, dated October 25, 2006).

cc: PSLHD Harbor Commissioners
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ATTACHMENT A

List of Minor Changes and clean up to CCC Staff Report

Attachment A is a list of minor changes and “clean up” items to the Coastal
Commission staff proposed modifications.

Mod 20 pg. 14 (Aquatic and Terrestrial Habitat Policy #6):

Policy 6 is a modification recommended by your staff that speaks to the protection of
marine resources from the potentially harmful affects of aquaculture and mariculture.
Note that the second sentence recommends that facilities in support of these activities
“...shall be sited and designed to prevent adverse impacts to manne resources...”
(emphasis provided).

This language suggests that facilities for aquaculture and mariculture must be sited to
prevent any adverse impact to marine resources, no matter how slight. Arguably, the
siting of such facilities may have adverse affects that are negligible or insignificant. For
example, the temporary anchoring of holding pens for the cultivation of fish brood
stocks.

The Harbor District proposes a minor edit to Modification 20 to more closely reflect the
Coastal Act Language (30231) and make the proposed language more achievable.
Section 30231 of the Coastal Act uses the words “minimizing adverse effects” rather
than “prevent adverse” when discussing impacts to marine resources. We request that
the Coastal Act language “minimize adverse” replace “prevent adverse”.

Proposed Change:
¢ Replace “prevent” with “minimize”.

6. Aquaculture and Mariculture. Coastal development permit approval is required for
the development or expansion of aguaculture and mariculture facilities. Aquaculture

and mariculture facilities (including support structures such as pens, nets, screens,
anchors, holding tanks, intake and outfall lines, etc) shall be sited and designed to
prevent minimize adverse impacts to marine resources, environmentally sensitive

habitats, water quality, coastal-dependent uses, and public access. Potential
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adverse impacts that shall be addressed include, but are not necessarily limited to,

impacts from:

a. Fish escapes, including potential adverse impacts from genetic pollution of the
wild stock, the transmission of disease from cultured fish to the wild stock, and
the potential for cultured fish to become an exotic invasive species;

b. The culture of high trophic-level fish on stocks of low trophic-level fish and the
ecosystem as a whole;

c. Organic pollution and eutrophication, including potential adverse impacts to the
benthic environment;

d. The use of chemicals, including the use of antibiotics and/or anti-fouling
treatments for fish pens;

e. Space and/or use conflicts;

f. Physical effects to the seafloor from anchors and/or other structures: and

g. Anti-predation devices.

Mod 40(e) on page 19 (Harbor Terrace Policy #10):

This is a modification recommended by your staff that sets precise standards for slope
stability to be applied to the grading of areas where structures for human occupation are
contemplated. While the Port welcomes the recommended standards as they apply to
the protection of new buildings, we would recommend deleting parking lots from the list
of examples used to illustrate “structures for human occupation”. The reasons are
twofold. First, the Port Master Plan and final environmental impact report set forth a
wide range of mitigation measures aimed at protecting structures and people from the
potential hazards associated with geologic instability. These standards are incorporated
into the LLCP by Modification No. 9 and complement the existing seismic safety and
grading requirements of the current LCP and Uniform Building Code. Thus, adequate
protection is provided by existing standards and those recommended by this LCP
amendment. Secondly, one of the areas where parking is contemplated is the Harbor
Terrace site which is geologically complex and subject to a number of landslides. While
the Port’s geologist is confident the recommended standard can be met on Harbor
Terrace, a parking lot would seem to be an appropriate use for areas where meeting the
standard would be most problematic. Deleting parking lots from the list of structures
designated for human occupancy would still afford the maximum protection to people
and structures while allowing flexibility in the location of important coastal dependent
uses.

Proposed Change:
e Delete “parking lots”

e. To reduce hazards on the Harbor Terrace, new structures designated for human
occupation and use(e.g. hotels, motels, campsites, parkinglots offices, commercial
areas) must demonstrate a static factor of safety with respect to slope stability of 1.5
and a pseudostatic factor of safety to 1.1, using a horizontal seismic coefficient of
0.154. In addition, uses on the Harbor Terrace or slopes above it that would have a

significant potential to saturate the soils and add further slope instability, such as
drainage detention basins or septic systems, shall be prohibited.
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Mod. 53 4) (page 26 of staff report)

There is a line of text that is left over from the previous LCP language that is outdated
due to the boat repair yard being relocated in 2002. The boat repair yard was previously
located in what we now call the east parking lot. Relocating it solved the congestion
problem referenced in the previous LCP language.

Clean Up Change:
e Delete the second sentence in the paragraph.

Page 52 of Staff Report:

This is a description of the existing conditions on Harford Pier interpreted from Exhibit E
(included in staff report). Staff interpreted Exhibit E to have 2 loading spaces for large
trucks (up to 70 feet) where there is actually only 1 space for large trucks and additional
spaces for smaller trucks. The large truck loading space is only necessary for fish
processing. The smaller loading spaces are used to access the public hoists.

We request this sentence be revised to reflect the correct number of large truck loading
spaces:

Clean Up Change:
o Replace “Two spaces are provided for large trucks (up to 70')” with “Several spaces

are provided for loading zones with one space suntable for large fish processing
trucks (up to 70)"

“The PSLHD has provided a parking plan that appears adequate to meet the needs of
the commercial fishing operation... Several spaces are provided for loading zones Fwe

spaces-are-provided with one space suitable for large fish processing trucks (up to 70"
and the number of general parking spaces is maintained."
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ATTACHMENT B

Controller Post-Exercise Discussion

October 25, 2006
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BRIAN KREOWSKI Commissioner THOMAS D. GREEN Legal Counsel
PHILLIP J. SEXTON, CPA Treasurer

CONTROLLER POST - EXERCISE DISCUSSION
October 25, 2006

The meeting was held in the conference room of the Harbor Office.

Participants: Casey Nielsen, Controller; Steve McGrath, Incident
Commander; Greg Weisberg, Operations Officer
Scribe: Administrative Secretary
CALL TO ORDER

Casey Nielsen called the meeting to order at 1:30 p.m., and stated that the purpose of the
meeting was quality improvement, using a “no fault” format. He added that employees could
also forward any written comments directly to OES.

FACILITIES

The FEMA evaluator commented that Port San Luis needs a ‘red phone’.

Alternate emergency egress from the Lighthouse area is needed — via water?

EQUIPMENT

Port San Luis not toned out on first notification; however copied via County Fire.
Port San Luis did not receive any Tsunami warning bulletins from OES (by any medium.)

Port San Luis received no faxes until after evacuation from City’s liaison desk (but did receive
e-mails). For example, #5 was written at 11:40 a.m. but not received by fax until 2:19 p.m.

One Harbor vehicle was out of gas. We need to ensure all vehicles are kept at a half tank or
more.

Need to purchase 1 more bullhorn for use in vehicles.
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SOP’S
Staff to work with OES to merge District Guidelines with SOP’s.

Add to our guidelines: Forward office phones to the remote command center.

Add option of using vessel P.A. system for beach-wide announcement.

STAFFING / TRAINING / MISC.

Operations Officer to retrieve duty cell phone from Harbor Patrol at mobilization.
Need additional training with CDF with remote command center locations.

Our 2 boat operators were assigned to landside operations. We should consider using them
to take vessels to sea.

ADJOURNMENT

Controller Nielsen thanked everyone for their efforts, and the meeting ended at 2:06 p.m.
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A PROFESSIONAL FacsimiLe (925) 933-4126
LAW CORPORATION TEeLEPHONE (925) 935-9400

AFC@MSANDR.COM

ARTHUR F. COON

November 9, 2006

AGENDA ITEM Th9A

Application No. SLO-MAG-1-05 Part I

Arthur F. Coon, Miller Starr & Regalia

Attorneys for Barry Cohen and Leonard Cohen

Position: Oppose Unless Modified; Support Staff Recommendation

Steve Monowitz

District Manager

California Coastal Commission
Central Coast District

725 Front Street, Suite 300
Santa Cruz, CA 95060

Dear Mr. Monowitz:

As you know, this office represents Barry Cohen and Leonard Cohen and their
family businesses, Olde Port Fisheries, Inc. and Olde Port Inn, Inc. (collectively the “Cohens”),
and we have corresponded previously with you regarding the Port San Luis Harbor District’s (the
“District”) actions in violation of its Coastal Development Permit and various California Coastal
Act requirements. (See, e.g., my January 10, 2006, and June 20, 2006 letters to you, concerning
the District’s illegal actions in changing historic parking and truck access and density and
intensity of use on the Harford Pier terminus, copies enclosed.) The Cohens are lessees of the
District and their businesses are commercial fishing and related activities which are directly
protected by the Coastal Act and harmed by District’s violations of that Act.

We write now to express general support for the Coastal Commission Staff’s
recommendation on San Luis Obispo County Local Coastal Program Major Amendment No. 1-
05 (Part 1), Port San Luis Harbor Master Plan (SLO-MAG-1-05, Part 1), with slight
modifications. The Cohens support the Staff’s position that the LCP Amendment should be
denied unless modified extensively to protect, inter alia, historic access and commercial fishing
activities, as recommended by the Coastal Commission staff. The Cohens herein provide
specific options for LUP Figure 8-5 which will comply with the Staff’s recommendations,
the California Coastal Act, and the District’s legal obligations under the recently issued
November 7, 2006 “Statement of Decision on Plaintiffs’ Claims for Equitable Relief and
Defendant’s Claim for Ejectment and Money Damages on Barry Cohen’s Failure To Pay
Rent [CCP § 632]” in the case of Barry A. Cohen, et al. v. Port San Luis Harbor District, San

CRAAM4158\680410.1
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Luis Obispo County Superior Court, Case No. CV 040897 (the “Statement of Decision”).
The Cohens also request revision of Staff’s recommendation of up to 5 years for the “phase out”
of RVs in the Harford Landing area, because an immediate cessation of exclusive RV use of
that area will be required to comply with the Statement of Decision and Cohens’ lease
rights. A true and correct copy of the Statement of Decision was previously provided to you by
e-mail, and another copy is enclosed herein for Staff’s and the Commission’s convenient

reference.

As recognized by Staff, the May 2005 Striping Plan submitted by the District
(Staff Report, Exhibit E) does not accomplish the relevant Coastal Act goals of supporting,
preserving and enhancing commercial fishing and public access, and is woefully inadequate to
comply with staff recommendations for LUP Figure 8-5 or the Coastal Act.! Nor does the
Exhibit E figure prepared by the District comply with the San Luis Obispo County Superior
Court’s November 7, 2006 Statement of Decision directing the District to accommodate specific
truck access and parking on the Harford Pier terminus for the benefit of access for the
commercial fishing industry and the general public, as also required by contractual commitments
previously made and breached by the District as found by the Court.

In pertinent part, the Court’s Statement of Decision finds that defendant District,
among other things, breached its 1976 lease with the Cohens by failing “to properly provide
parking and truck access” (Statement of Decision, 3:13), failed to “maintain [] the public
walkways as required by the lease” (id. at 3:23-24), “failed to provide adequate truck access to
[Cohens] so that [Cohens] can operate the fish business” (id. at 3:26-27), “unreasonably
affectively denied adequate truck access to [Cohens] fish business by reason of poor
management of the public parking” (id. at 4:3-4), and in doing so, “breached the parking space
and fish truck access obligations [under its agreements].” (/d. at 6:4-5.) The Court also finds
that the “fire lane related events ... either rendered unavailable any defined parking spaces which

! The October 26, 2006 Staff Report (hereafter “Staff Report”) recognizes the “need to secure deck
space and ensure that adequate facilities are available for continued commercial fishing and recreational
boating operations including commercial fish offloading zones, storage areas, fueling stations, boat hoists,
and skiff storage racks.” (Staff Report, p. 3.) The Staff’s “suggested modification requires an update to
LUP Figure 8-5, which shows the type, size, and location of high priority facilities on the pier. Including
an updated Figure 8-5 in the LUP will establish baseline conditions and will ensure that commercial
fishing and boating facilities on the Harford Pier are adequate and protected.” (/bid.) The Staff Report
recognizes that “on the Harford Pier, parking for commercial fish offloading and the general public is an
important access issue.” (/d. at p. 4.) Through the required updated LUP Figure 8-5, “[p]arking for high
priority uses can be assured, user conflicts can be avoided, and any changes to the current parking
situation can be reviewed for coastal consistency through the coastal development permitting process.”
(Id. atp. 5.) The updated LUP Figure 8-5 should recognize and implement the modifications to the LUP
Amendment recommended in the Staff Report (see, e.g., Staff Report, p. 12 [mod. 11, p. 12], p. 13 [mod.
13, p. 13], p. 16 [mod. 27, p. 16, mod. 29, p. 17], p. 24 [mod. 48]). It should also be consistent with
historic uses of the Harford Pier and Harford Landing (Staff Report, pp. 28-29), and consistent with the
Coastal Act Land Use policies concerning commercial fishing, recreational boating, and public access
which are implicated by the uses at the Harford Pier Terminus and the accommodation of those uses by
the terminus layout (see, e.g., Staff Report, pp. 34-35).

CRAAW4158\680410.1
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happened to be unoccupied when a fish truck would arrive or require the trucks to occupy a
prohibited fire lane.” (/d. at 6:27-7-2.) The Court’s Statement of Decision orders the District to
take action relevant to proposed LUP Figure 8-5, and to the removal of RVs from Harford

Landing, as follows:

Therefore, the court orders Defendant to perform its obligation to provide
adequate parking on the terminus. The Defendant is ordered to reconfigure
the defined parking spaces in accordance with either Option D or Option F
of Trial Exhibit 32 so that the Plaintiffs and the other business will have
access to at least 17 nonexclusive public parking spaces and that
commercial trucks would be allowed one space for temporary stoppage
which does not block the public parking spaces or the fire lane on the
terminus. If either Option D or F would allow a second space, even if that
second space blocked parking, Defendant is ordered to provide such'a
space for a second truck to stop temporarily on the terminus. Defendant is
further ordered to repair defined and undefined public walkways from the
Harford Landing to the end of the terminus so that visitors and customers
can safely pass upon them. The Defendant is further ordered to ensure that
parking spaces adjacent to the pier landing, i.e., in the Harford Landing
Area, are not designated as exclusive parking for recreational vehicles or
boat trailers to the exclusion of automobiles. Defendant is ordered to begin
work described above within 30 days from final judgment. (Statement of
Decision, 10:11-25.)

The Cohens have enclosed figures showing three (3) options for LUP Figure 8-5,
all of which satisfy Staff’s recommendations, the Coastal Act, and the Superior Court’s
Statement of Decision (which requires either Option D or F of Trial Exhibit 32, modified if
possible to accommodate a second commercial truck unloading/loading space). The figure
shown on the enclosed sheet labeled “Option F” is the Option F referred to by the Court, which
was considered and rejected by the District in June 2004. The sheet labeled “Option A/F”
shows a figure which is a modified version of Option F, that accommodates a second truck space
which does not block any parking spaces. The sheet labeled “New Proposed Option” is a
modified version of former “Option D” (also referenced in the Court’s Statement of Decision),
which would accommodate a second truck space that would temporarily block 4 parking spaces.

The Cohens would prefer Option A/F, which accommodates a second truck space
and would not require the construction of any additional pier terminus area. Any of these
options would accommodate historic uses, restore the access and density and intensity of use
illegally changed by the District in 2004, and satisfy the Coastal Act, District’s relevant
contractual obligations, and the Court’s Statement of Decision. Relevant facts which underscore
this, and of which the Commission and its staff should be aware, are: (1) the Marine Institute just
opened in Avila, and the Marine Institute structure shown on Staff Report Exhibit E and the
enclosed figures is no longer needed; (2) there is an area of the Harford Pier terminus underneath

CRAAM4158680410.1
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the warehouse canopy on the east side across from the Olde Port Inn restaurant which is
currently unused and could accommodate the skiff racks required to be relocated by the Court’s
decision; and (3) removal or relocation of the hoist as shown in Option A/F and the New
Proposed Option would not result in any inconvenience or hardship as three (3) other hoists in
the area remain available for use.

In sum, the enclosed options for LUP Figure 8-5 are consistent with the party’s
contracts, the Coastal Act, the Staff recommendations, the Court’s Statement of Decision and the
historical use illegally altered by District, as explained by prior correspondence, in that they
would provide at least 17 public parking spaces while at the same time allowing large
commercial truck access not blocking any of those spaces and occurring outside of the fire lane.
Staff should therefore select a preferred option for LUP Figure 8-5, which the Cohens believe
should be Option A/F from among these options and prepare an Addendum to its October 26,
2006 report supporting that recommended option.

Staff should also revise its recommended Modification 31, p. 17, (Staff Report, p.
17), and any related modifications, to disallow and require immediate removal of RVs from
Harford Landing’s rather than allowing up to 5 years to terminate this illegally instituted use.
This is required by the Court’s Statement of Decision (at 9:14-19, 10:21-24) and the Cohens’
leases. (See e.g., 1994 Lease, ] 2B., 15.)

Very truly yours,
R, ST & REGALIA

ur F. Coon
AFCklw
encls.
cc: Thomas D. Green, Esq., counsel for Port San Luis Harbor District (w/encls.)
Barry A. Cohen

Leonard A. Cohen
George B. Speir, Esq.

CRAAM4158680410.1
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. LAW CORPORATION Trreeron: (925) 935-9400

ARTHUR F. COON AFC@MSanDR.cOM

January 10, 2006

Via Facsimile and Overnight Mail
(Exhibits by Overnight Mail)

Steve Monowitz

District Manager

California Coastal Comnmission
Central Coast District

725 Front Street, Suite 300
Santa Cruz, CA 95060

Re:  Port San Luis Harbor District's Violations of Coastal Development
Permit and California Coastal Act Requirements In Eliminating And
Adversely Affecting Commercial Fishing Operations/Coastal Access On
‘Harford Pier

Dear Mr. Monowitz:

This firm represents Barry Cohen, Leonard Cohen, Olde Port Fisheries, Inc., and
Olde Port Inn, Inc. (collectively the “Cohens”) with respect to ongoing disputes and lmgauon
with the Cohens’ landlord, the Port San Luis Harbor District (“Dlsinct”) concerning the
District’s actions and ncglect with respect to the Harford Pier in Port San Luis in Avila Beach,
San Luis Obispo County. A complete copy of the Cohens’ October 22, 2004 Complamt for
Breach of Lease and Contract, Breach of Implied Covenant of Good Faith and Fair Dealing,
Specific Performance, Injunction, Declaratory Relief, Intentional Interference With Business
Advantage, Breach of Public Trust, Damages and Attorneys’ Fees, along with its exhibits
(“Complaint”) is enclosed for your information, files and convenient reference as Exhibit A.

L INTRODUCTION.

As can be seen from the Complaint, the Cohens are parties to and beneficiaries of
a 1993 Settlement Agreement and various existing leases with the District for restaurant, fish
market, commercial fish processing/wholesale and related facilities on the historic Harford Pier.
Among other things, these contracts spell out in detail the District’s agreed obligations with
respect to providing commercial fishing truck access to and public parking on the pier. While
stating claims for breach of these contracts, the Complaint also alleges and seeks relief for
violations of the District’s “Master Plan, the public trust, and all applicable law.” (Complaint,

CRAAM4158\648341.1
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* 16:23-25; see also, €.g., id. at 19:18-20; 20:13-14; 20:20-21:19; 22:7-13.) Among other
applicable laws and policies that District’s actions and omissions have yiolated are its own
Master Plan and California Coastal Act provisions protecting existing commercial fishing
industry facilities and coastal access. (/d. at 5:3-8.) The District’s actions (taken in concert with
the California Department of Forestry and Fire Protection/San Luis Obispo Fire Department
(*“CDP™) in striping an 18-foot fire lane down the length of the Harford Pier had the effect of
completely cutting off previously exxsnng and contractually-guaranteed commercial fishing truck
access to Barry Cohen’s fish processing and wholesale facilities on the Harford Pier terminus.
(See May 2, 2004 Memo from CDF Battalion Chief Mike Harkness, and e-mails between CDF
and District negotiating the memo’s content, attached as Group Exhibit B.)

4 District’s actions not only put Mr. Cohen out of the wholesale/processing fish
business, but they completely eliminated significant commercial fishing industry activities —
offloading, processing, shlppmg, etc. — that had existed on the historic Harford Pier in Port San
Luis for generations. These actions, which have drastically changed the density or intensity of
historic coastal dependent uses of the Harford Pier and its surrounding waters, and the existing
public access thereto, were taken without aunthorization by any coastal development permil,

~ without the knowledge or approval of the Coastal Commission, and in violation of numerous

mandatory provisions of the Coastal Act protecting commercial fishing and coastal access.

~ Because the District (andlor CDF) failed to comply with the Coastal Act and obtain the

necessary coastal permit prior to taking its actions, the Cohens were also deprived of due process
and had no opportunity to address their concerns to the Coastal Commission before these drastic
actions were taken. Had the District complied with the Coastal Act and applied for a permit, the
lawsuit which was precipitated by its unlawful actions could have been prev_ente.d.

The Coastal Act requires any person desiring to perform or undertake any
development in the coastal zone to obtain a coastal development permit. (Pub. Resources Code,
§ 30600(a); see La Costa Beach Homeowners’ Assn. v. California Coastal Com. (2002) 101
Cal.App.4th, 804, 815.) The term “person” includes the state, local governments and special
[districts. (Pub. Resources Code, § 30111; 62 Ops. Cal. Atty. Gen. (1979), 527, 528.)
“Development” is broadly defined and liberally construed for purposes of the Coastal
‘Commission’s permitting jurisdiction (Pub. Resources Code, §§ 30106, 30009; La Fe, Inc. v.
County of Los Angeles (1999) 73 Cal. App.4th 231, 240) and includes, but is not limited to, “the
placement or erection of any solid material or structure; ... change in the density or intensity of
use of land ...; [and] change in the intensity or use of water, or of access thereto ....” (§ 30106.)

-CRAAM4158\648341.1
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The California Coastal Commission’s implementing administrative regulations
require a coastal development permit for repair, maintenance and improvements in structures in,
" adjacent to, and above coastal waters, (See Adopted Coastal Dev. Permit App. No. 3-02-071
* (adopted 3/06/03)/Staff Report [hereinafter “3/6/03 O&M Permit Approval”]; attached as
Exhibit CJ, at p. 8; Pub. Resources Code, § 30610(b).) “Pursuant to Public Resources Code

section 30610(b), the following classes of development require a coastal development permit
because they involve a risk of adverse environmental effect, adversely affect public access, or
involve a change in use contrary to the policy of Division 20 of the Public Resources Code:
(1) Improvement to any structure if the structure or the improvement is located ... seaward of the
mean high tide line; ... (7) Any improvement to a structure which changes the ixltznsity of use of
the structure[.]” (14 Cal. Code Regs. § 13253(b)(1), (7).) Division 20 of the Public Resources
Code comprises the entire California Coastal Act (Pub. Resources Code, § 30000 et seq.). (See
also Pub. Resources Code, § 30610(b) [requiring Coramission to specify by regulation otherwise
exempt developments which require coastal development permit becanse they “(1) involve a risk -
of adverse environmental effect, (2) adversely affect public access, or (3) involve a change in use
contrary to any policy of this division.”].) “Every coastal development permit issued by the
Commission for development between the nearest public road and the sea must include a specific
finding that the development is in conformity with the Coastal Act’s public access and recreation
policies.” (Surfrider Foundation v. California Coastal Com. (1994) 26 Cal.App.4th 151, 157,
citing Pub. Resources Code, § 30604(c).)

Coastal development permit applicants are required to submit to the Commission
information “sufficient to determine whether the project complies with all relevant policies of the
Coastal Act” and “[t]he description of the development shall also include any feasible '
alternatives or any feasible mitigation measures available which would substantially lessen any
significant adverse impact which the development may have on the environment.” (14 Cal. Code
Regs. § 13053.5(a).) Projects substantially affecting the coastal zone are considered to be of
statewide, regional or area-wide significance. (14 Cal. Code Regs. § 15206(b)(4)(C).) The
“environment” includes “objects of historic or aesthetic significance™ (§§ 15360, 15382), and a
project’s environmental impacts are considered significant and an Environmental Impact Report
(“EIR”) is required if the project potentially eliminates examples of major periods of California

- history (§ 15065(a)(1)), or causes a substantial adverse change in the slgmﬁcance of a designated
historical resource. (Pub. Resources Code, § 21084.1.) Coastal Act provisions inconsistent with
California Environmental Quality Act (“CEQA”; Pub. Resources Code, § 21000 et seq.)
provisions take precedence. (Pub. Resources Code, § 21174; Sierra Clubv. California Coastal
Comm. (2005) 35 Cal.4th 839, 859.)

1L

WITH THESE PROTECTIONS.

The Coastal Act provides in pertinent part:

CRAAM4158\648341.1
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Facilities serving the commercial fishing and recreational boating
industries shall be protected and, where feasible, upgraded.
Existing commercial fishing and recreational boating harbor space
shall not be reduced unless the demand for those facilities no
longer exists or adequate substitute space has been provided.
Proposed recreational boating facilities shall, where feasible, be
designed and located in such a fashion as not to interfere with the

needs of the commercial fishing industry.
(Pub. Resources Code, § 30234.) |
The Act also provides:

The economic, commercial, and recreational importance of fishing
activities shall be recognized and protected.

(Pub. Resources Code, § 30234.5)

Further, the Act provides that: “Coastal areas suited for water-oriented
recreational activities that cannot readily be provided at inland water areas shall be protected for
such uses.” (Pub. Resources Code, § 30220.) It also provides that “[t}he location and amount of
new development should maintain and enhance public access to the coast by [, among other
things,] .. prowdmg adequate parking facilities ....” (§ 30252) and that “[n]ew development
shall ... minimize energy consumption and vehlcle rmles traveled.” (§ 30253(4).) New
development shall also “[w]here appropriate, protect special communities and neighborhoods
which, because of their unique characteristics, are popular visitor destination points for
recreational uses.” (§ 30253(5).)

In carrying out the consntutlonal requirement of public access to navigable waters
(see Cal. Const., Art. X, § 4), the Coastal Act provides that “maximum access ... and
recreational opportunities shall be provided for all the people consistent with pubhc safety needs
and the need to protect public rights, rights of private property owners, and natural resource areas
from overuse.” (Surfrider Foundation v. California Coastal Com., supra, 26 Cal. App.4th at 157,
citing Pub. Resources Code, § 30210.) “The Coastal Act further provides, ‘Development shall
not interfere with the public’s right to access to the sea where acquired through use or legislative
authorization ...."”” (/d,, citing Pub. Resources Code, § 30211, ellipsis added.) The Coastal
Act’s policies and provisions protecting public access and coastal recreation extend not only to
direct impediments to such access, but to “indirect or nonphysical impediments to access,
including reduction of road capacity and off-street parking, unavailability of ... tourist facilities,
and proliferation of expensive recreational facilities.” (/d. at 157-158, citing Cal. Coastal Zone
Conservation Com., Cal Coastal Plan (1975) pp. 152-153.) The Court of Appeal has
accordingly held:
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Thus, the concerns placed before the Legislature in 1976 were
more broad based than physical impedance of access. For this
reason, we conclude the public access and recreational policies of
the Coastal Act should be broadly construed to encompass all
impediments to access, whether direct or indirect, physical or
nonphysical.

(Surfrider Foundation v. California Coastal Com., supra, 26 Cal.App.4th at 158, emph. in orig.;
id. at 157-158 [holding Coastal Commission’s approval of installation of devices for the

* collection of parking fees at 16 state park beaches implicated an “indirect effect on access within
the scope of the act’s policies™].) .

COM' . RCIAL FISHING OR IMPEDE ACCESS. -.
In granting the District’s currently effective O&M permit, the Coastal

Commission expressly found that its proposed and permitted activities on the Harford Pier would
be in compliance with the requirements of the applicable Coastal Act provisions:

Coastal Act Sections 30234 and 30234.5 require that the
importance of fishing activities be recognized, and that facilities
serving the commercial fishing [and] recreational boating
industries be protected, and where feasible upgraded. This permit
allows the Port San Luis Harbor District to proceed with the repair
and maintenance activities that are essential to maintaining and
operating the commercial fishing fleet as well as the recreational
boats. Therefore, the Commission finds that this-project
implements, and is consistent with, Section[s] 30234 and 30234.5.

© (3/6/03 O&M Permit Approval, pp. 23-24.)
The Commission further expressly found:

Coastal Action Section 30220 protects coastal areas for water
oriented recreational activities. Section 30252 requires that the
location and amount of new development maintain and enhance
public access to the coast. The proposed repair and maintenance
activities will protect and enhance the water oriented access and
recreation facilities provided by Port San Luis Harbor.... As
conditioned, the project will maintain and enhance public access to

CRAAMA41581648341.1
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the coast, and is therefore consistent with sections 30220 and
30252 of the Coastal Act regarding public access and parking.

(Id, atp. 24)

Accordingly, the District’s current Coastal Development permit does not permit
or authorize it to undertake any development on Harford Pier that would harm, reduce or
eliminate, or even fail to protect, commercial fishing activity there. Nor does District’s current
permit allow it to undertake development which impedes, directly or indirectly, public access.

For decades, Cohens operated a commercial fish processing/wholesale business
serving the commercial fishing industry on Harford Pier until in or about September 2004, when
the District cut off the necessary semi truck access. (See generally Exhibit A [Complaint].)
Under District’s and CDF’s previous rules, the semi trucks needed for hauling fish and processed
fish on and off the pier regularly accessed the pier and were allowed to park in fire lanes and in
the center of the roadway on the pier terminus to load and unload. (See, ¢.g., Group Exhibit D
[4/17/95 CDF Battalion Chief to Harbor Manager Elder letter; 4/8/02 Joe Barget memo, copied
to Harbor Manager, et al.].) This was consistent with historical use, Coastal Act policies, and the
District’s own Master Plan for Harford Pier. (E.g., Exhibit E [pp. 2-4, 2-6 of Port Master Plan].)
It was also consistent with the District’s coastal development permits, including the most recent

and operative O%M permit. (Exhibit C.)

The District’s actions taken and decisions made over the years to hurt commercial
fishing, however, have spoken far louder than the high-minded words of its Master Plan and the
law. Its employees have barred commercial ﬁshmg trucks from the shore side parking lot, telling
the fishermen that the fish trucks “destroy the piez, ... drip nasty fish juice,” and that RV -
“campers complain” and that the truckers should “stop in King City or San Migu[e]l but they
were not welcomed at Port San Luis.” (See Group Exhibit F {9/30/03 letter from fisherman
Craig Stolz to Harbor Commissioner; responsive 10/3/03 letter to Stolz from Harbor Manager
Elder stating “Due to the limited amount of parking available, it is our policy not to allow
semitrucks to park on Harbor District properties.”].) In recent years, District has been
increasingly hostile to commercial fishing, and related processing and trucking operations on the
pier, complaining — in direct conflict with District’s Master Plan — that such activities adversely
affect public use and enjoyment of the historic working pier. (E.g., Bxhibit G {5/7/04 Harbor
District list of “issues” with Cohens’ businesses and commercial fishing).) The District has
actually harassed commercial fishermen, and refused to allow at least three commercial boats to
moor in the Harbor during stormy weather. It has attempted to make fishermen pay for allegedly
“breaking” already-rotten structural pier components with their boats when tying up, and has
allowed camels designed to accommodate commercial boat tie ups to rot and break and chosen
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" net to replace them. (See, e.g., Exhibit H [5/11/04 memo from District employee and photos of
rotten pilings and rotten, broken camels].)

Due mainly to the District’s animus towards the Cohens, and particularly their
fish businesses, and its disinclination to do the required maintenance on its *working pier,” the
District and its Harbor Manager, Jay Elder, have also pushed for many years for the
consideration and adoption of weight limits which would prohibit the large fish trucks from
continuing to access the Harford Pier. (See Group Exhibit I [8/24/00 memo from Elder to Green
and Barget re vehicle loads, seeking direction re limiting access to pier; 1/22/02 Pier Committee
memo to Board of Commissioners re proposed weight limits on Harford Pier and surrounding
land area, with attachments and handwritten annotations by longtime pier heavy construction
crew lead worker Henry Lepley, 6/15/04 memo from Barget re “Truck Damage” to rotten 30
year old stringers].)

When these efforts to enact weight limits and prohibit fish trucks failed, probably
because even District recognized it had contractually guaranteed large fish truck access to
Cohens in the leases (see Exhibit A [at Ex. B thereto]), the District began working with its
designated fire protection agent CDF (see Exhibit J {8/28/01 Res. No. 01-10]) to stripe an 18’
fire lane down the length of the Harford Pier which would ultimately be enforced to have the
same result of prohibiting large commercial fish trucks from accessing the pier, (See Exhibit B.)
Without applying for a coastal development permit or considering alternatives in light of the
Coastal Act’s mandatory requirements and policies, the District purported to consider several ‘
options to satisfy CDF’s concems, but actually considered just those options which would permit
fish truck access only at the cost of eliminating public parking spaces (and thus public access)
also guaranteed to the Cohens under their 1993 Settlement Agreement with the District. (See

xhibit K [6/22/04 Barget to Board Memo re Harford Pier Parking and Fire Lane and attached
Optlons A-F])

The options before the District in June 2004 conclusively demonstrated that it
could have fully accommodated any fire safety concerns (i.c., a fire lane) without mterfermg
with commercial fishing loading/unloading activities and pubhc parking, by simply repairing the
pier and/or relocating some skiff racks to other locations on the pier terminus. Options A and D,
for example, conld have preserved commercial fishing and public parking with little or minimal
pier repair or relocation, while Option F could have done the same had only the District not
allowed the east side of the pier terminus substructure to fall into such disrepair that it feared it
would not support the trucks’ weight, or if District had been willing to commit to properly repair
and maintain it. (See Exhibit K, and attached schematic Options A, D and F.) The District
rejected Options A and D, however, 2s'well as other options which would have preserved fish
truck and public access, purportedly due to cost considerations (even though Cohens volunteered
to advance $20,000 for the necessary work to be recouped through later rent deductions) and
District’s refusal to relocate skiff racks.

CRAAM4158\648341.1

33



Wmﬁﬁmm@ﬁﬂgmﬁwmwﬂ I e S R B SRS ﬂn:«.‘. S e A o G S A B B s

Steve Monowitz
January 10, 2006
Page 8

' The District, working with its agent CDF, ultimately adopted a “shared use” plan
which eliminated commercial fish trucks’ traditional access to the pier (and eliminated any
possible legal access at all unless they would park in and occupy existing public parking spaces
during lengthy penods of loading and unloading). (Exhibit A [Complaint, at Ex. E].) The
District’s commission told Barry Cohen at a public meeting that there was no longer any place
on the Harford Pier for the fish trucks to load and unload, After the District striped the fire lane
and large trucks received two $270 citations from CDF in September 2004 (sce Exhibit L), for

_ operating just as they had for decades, fish truck access ended and Cohens’ wholesale/processing
fish business on Harford Pier was forced to shut down. The Caohens firmly believe that the
District used the fire lane issue as a pretext to skirt its contractual and Coastal Act abligations;
even assuming fire lane enforcement is an appropriate safety issue, adequate space existed and
exists on the Harford Pier to accommodate the fire lauc, parking and loadmg on the pier
terminus.

VL. CONCLUSION

Since September 2004, due to the District’s and CDF’s development, institution
and enforcement of the newly-striped fire lane, large fish trucks have been unable to legally
access the Harford Pier. As a result of this, and District’s continuing and increasing hostility to
commercial fisherman and fishing and its failure to maintain and repair areas of the Harford Pier
critical to commercial fishing, commercial fishing boats no longer sell and offload their catches
there. The filleters and other fish processmg workers have lost their jobs, and the public no
longer enjoys the experience of a unique, historic *“working pier.””

. District’s actions have completely destroyed the once bustling commercial fish
industry at Port San Luis and shut down commercial fishing and related access at Harford Pier.
Such actions are not authorized by District’s existing coastal development permit, or any other
approval from the Coastal Commission, and are in-violation of the Coastal Act provisions and
policies set forth above.

. Cohens respectfully request that the Coastal Commission take all appropriate
~enforccment action to requu'c the District to comply with its permit and the Coastal Act. The
Commission should require its permittee, the District, to take the necessary steps to protect
commercial fishing and public access, as required by law, by restoring the previously existing
fish truck access to Harford Pier as soon as possible as well as performing the repair and
maintenance work necessary to restore and use the historic Harford Pier’s vessel tie up areas,
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" boat and pier protection devices (camels), and fish unloading areas. We thank you and the
Coastal Commission in advance for your attention to these important issues.

Very truly yours,
STARR & REGALIA

ur E. C

AFC:klw
Enclosures (via Overnight Mail)
cc:  Martin P. Moroski, Esq., counsel for Port San Luis Harbor District -
(w/encls., via overnight mail)
Ty Green, Esq., counsel for Port San Luis Harbor District (w/o encls.)
David Cumberland, Esq., counsel for Port San Luis Harbor District (w/o encls.)
Mike Harkness, California Department of Forestry & Fire Protection/
San Luis Obispo Fire Department (w/o encls.)
San Luis Obispo County Planning Department (w/o encls.)
Barry A. Cohen (w/o encls.)
Leonard A. Cohen (w/0 encls.)
George B. Speir, Esq. (w/o encls.)
Gavin D. Whitis, Esq. (w/o encls.)
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June 20, 2006

Yia Facsimile and U.S. Mail
(831) 427-4877

Steve Monowitz

District Manager

California Coastal Commission
Central Coast District

725 Front Street, Suite 300
Santa Cruz, CA 95060

Re:  Port San Luis Harbor District’s Violations of Coastal Development
Permit and California Coastal Act Requirements In Eliminating And
Adbversely Affecting Commercial Fishing Operations/Coastal Access On
Harford Pier

Dear Mr. Monowitz:

I have received and reviewed a copy of Thomas Green’s June 5, 2006 letter to-you
regarding the above matter. Mr. Green’s letter responds to your May 22, 2006 letter to the Port
San Luis Harbor District through its attomey, Mr. Green,-and its Harbor Manager, Jay Elder.
Your letter advised the District that it violated the California Coastal Act’s permit requirements
by eliminating the semi-truck loading area that has historically been available on Harford Pier,
and further stated that the District should immediately restore the loading zone area and apply for
a Coastal Development Permit (“CDP") to make any changes to the loading zone needed to
address public safety. Mr. Green’s June:5, 2006 letter (1) fails to confirm the District will restore
the historic semi-truck access necessary for the commiercial fishing industry and facilities on the
Harford Pier, (2) fails to confirm the District will submit a CDP application for any changes it
believes are needed, and (3) disagrees — without citation of any authority — with your letter’s
conclusion that the elimination of the historic semi-truck loading area is “development” as
defined by Public Resources Code (“PRC”) section 30106, which broadly encompasses any

. “change in the density or intensity of use of land” or “change in the intensity of use of water or
access thereto.”
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The District’s rejection of the Coastal Commission’s jurisdiction in this matter
~and continued violation of the Coastal Act’s requirements is unacceptable, and its stubborn -
refusal to comply with the law in this regard is disturbing. Had the District complied with the
Coastal Act’s permitting requirements before taking action in 2004 to eliminate the fish semi-
truck access, it would have been required to consider reasonable alternatives that would address
public safety needs while also preserving or relocating the facilities on the Harford Pier that
support commercial fishing or other coastal dependent uses. Having been advised of its

* violations more than six months ago, per my January 10, 2006 letter to you, copied to the

District’s counsel, CDF and the SLO County Planning Department, the District’s continued
refusal to acknowledge its violation and the Coastal Commission’s jurisdiction in this matter, as
well as its continued failure to apply for the necessary CDP in defiance of your letter and
reasoned analysis, warrants the immediate issuance of a cease and desist order (“CDO™), and
administrative fines as deemed appropriate by the Coastal Commiission.

We believe a further site inspection is wholly unnecessary and should in no event
be allowed to delay the Coastal Commission’s taking immediate enforcement action, including,
but not limited to, the issuance of a CDQ. While we certainly have no objections to your visiting
the Harford Pier again to view current conditions, so long as enforcement action is not thereby
delayed, we respectfully request to be notified of and given an opportunity to participate in any
such site inspection. We believe this is only fair so you may be advised of all pertinent facts
regarding the existing pier terminus parking and loading configuration which was unilaterally
selected and implemented by the District in May 2005, including its impacts on density and
intensity of use and public access, its operational infeasibility, and its clear violation of the
Coastal Act as well as the parties’ relevant agreements.

In sum, and unfortunately, the District has not been a good “partner” to the
Coastal Commission regarding its required legal compliance with the Coastal Act. A special
district is required, like any other person, to fully comply with the Coastal Act before
undertaking development in the coastal zone. The District failed, and continues to fail, to do so,
and its precipitous actions have eliminated previously existing fish processing/wholesale
facilities serving the commercial fishing industry from the Harford Pier: Appropriate
enforcement action by the Commission to require the District to comply with the Coastal Act
should be promptly undertaken so that historic commercial fishing access and activities can be
resumed on the Harford Pier at Port San Luis as soon as possible, .
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Thank you for your continued attention to this important matter.
Very truly yours, .
MILLER, STARR & REGALIA

Aty 2 (o JAO

Arthur F, Coon

AFCklw
cc:  Martin P. Moroski, Esq., counsel for Port San Luis Harbor District
Ty Green, Esq., counsel for Port San Luis Harbor District
David Cumberland, Esq., counsel for Port San Luis Harbor District.
Mike Harkness, California Department of Forestry & Fire Protection/
San Luis Obispo Fire Department .
San Luis Obispo County Planning Department
Barry A. Cohen
Leonard A. Cohen
George B. Speir, Esq.
Gavin D. Whitis, Esq.
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SUPERIOR COURT OF CALIFORNIA i

COUNTY OF SAN LUIS OBISPO

BARRY A. COHEN, LEONARD A.
COHEN; OLDE PORT INN, INC.; and
OLDE PORT FISHERIES, INC,,

Plaintiffs,

V.

PORT SAN LUIS HARBOR DISTRICT,
etal.,
Dcfendants.

|

|

|
Case No.: CV040897 ]
STATMENT OF DECISIOX\iON
PLAINTIFFS’ CLAIMS FOR EQUITABLE
RELIEF AND DEFENDANT'S CLAIMS
FOR EJECTMENT AND MONEY
DAMAGES ON BARRY COHEN'S
FAILURE TO PAY RENT [ECP § 632]

The Plaintiffs (Barry Cohen, Leonard Cohen, Olde Port Inn, Inc., and Olde Port
Fisberies, Inc.) seek relief through several causes of action in equity, whil:h were
reserved (along with Defendant’s claim for ejectiment and money damages) for the

court’s decision by the parties’ agreement and are addressed herein. The Defendant

(Port San Luis Harbor District) argues that the Plaintiffs’ requested relief]is barred by

certain findings by the jury which determined the legal causes of action. [t is beyond

serious dispute that while a jury may be utilized to provide an advisory vérdict, it is the

duty of the court sitting in equity to render its own independent findings, and that a

court in equity may adopt, rcject, or declare mnbiguoué a jury's findings as it decms

W
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proper. (A-C Co. v. Security Pacific National Bank (1985) 173 Cal.App.3d 462, 473-

474) Interestingly, Plaintiff Barry Cohen also cites to certain jury verdicts as
conclusive of the issue of Barry Cohen’s fajlure to pay rent. Both positions are
rejected. In Plaintiffs’ case, the jury Was not asked to spcciﬁcally decide whether
Cohen was in breach of the covenant to pay rent and its finding as to Cohen’s
performance of his obligation under the 1994 lease are ambiguous on this issue.

The Defendant has filed objections to all the evidence offered by Plaintiffs after
the jury verdicts. The only authority cited by Defendant is Code of Civil Procedure _
section 607 which does not apply to proceedings in equity. Since a court in equity mﬁst
make an independent judgment regarding the facts, it is nearly axiomatic that such court
may receive evidence from the parties as it deems proper. Defendant’s objections on
that ground are overruled. Defendant’s objection to declarations by Arthur Coon are
sustained on the ground of relevance. The objection to the declaration by Frank Khalil
is sustained as it is comprised of irrelevant hearsay. The Defendant’s objection to
Leonard Cohen’s July 7, 2006 declaration is overruled as to observations he personally
made; it is sustained as to conclusions and opinions contained therein. Defendant’s
objections to Leonard Cohen’s July 14, 2006 declaration is sustained except that the
objection as to paragraph 5 is overruled as it comprises an admissible lay opinion.
Plaintiffs’ objections to the declarations of Mssrs. Moroski, Green and McGrath are
sustained on the grounds cited by Plaintiffs.

Plaintiffs allege their Seventh Cause of Action wherein they assert that the
Defendant should be found to have violated the doctrine of public trust in failing to
maintain and repair the Harford Pier to the detriment of the public. The doctrine of
public trust is a protection for the public against the sovereign alicnating real estate to a
private party in a nianner which harms the public’s interest in that property. In other
words, it is not a vehicle to question the sovereign’s management of the property held
in trust; but, rather, it is a protection which prohibits the sovereign from alienating

(leasing or selling) trust property to private parties who then violate the public trust.
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(Audubon Society v. Superior Court (1983) 33 Cal.3d 419) The court qrdcrs judgment
for Defendant on the Plaintiffs” Seventh Cause.
Plaintiffs allcge the Fifth Cause wherein they seek declaratory relief regarding

the 1976 Jease (Lease I), the 1998 lease (Lease IA), the 1994 lease (Lease IT) and the
1993 Settlement Agreement. Plaintiffs also seek attorneys’ fees and costs pufsuant to
the tcrms of Leasce A, Lease II, and the Settlement Agreement. They allege the Sixth
Cause wherein they seek specific performance of the contracts enumerated above.
Declaratory relief regarding Lease I is denicd for the following reasons. The
applicable portions of the 1976 lease which may have been breached are paragraphs 38
and 58. Plaintiffs have not established to this court’s satisfaction by a preponderance of
the evidence that the Defendant breached paragraph 38 of this contract. The court does
find that Plaintiffs have established that the Defendant breached paragraph 58
(covenant of quiet enjoyment) in its failure to properly provide parking and truck access
as required in later contracts which further defined the parties’ rights and obligations as
to Lease I. However, since the breach of paragraph 58 is established based on the
provisions of later contracts which relate back to the 1976 Jease, declaratory relief as to
that older lease (Lease I) is unnecessary to achieve an equitable result. In addition,
specific performance on Lease I is denied as unnecessary to achieve an equitable result
because specific performance of later leases is granted in part as set forth hereinafter.
Plaintiffs seck declaratory relief as to Lease IT (1994 lease). Declaratory relief
is granted to Plaintiffs on Lease IT as follows. The relevant portions of Lease 1] are
paragraphs 6B, 13, 14, 15 and 16. The court finds sufficient evidence to establish a
breach of paragraph 6B in that Defendant has not maintained the public walkways as
required by the lease and specific performance will be ordered. In addition, the
Plaintiffs have established that Defendant breached paragraph 14 of that lease in that
Defendant has failed to provide adequate truck access to Plaintiffs so that Plaintiffs can
operate the fish business. The court will grant partial specific performance of this

provision as hereinafter sct forth to the extent that truck access is affected by the
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1 1| Defendant’s breach of the parking space obligations contained in Lease II. The court
" 2 || finds that the Defendant expressly acknowlcdged and agreed to provide reasonable
3 [ltruck access, and the court further finds that the Defendant has unteasonably effectively
4 || denied adequate truck access to Plaintiffs’ fish business by reason of poor management
5 of the public parking. Specific performance of Lcase Il is granted in part as to fish
6 |l truck access only in conjunction with the order regarding the packing space obligations.
7 1| The court finds insufficient evidence to order declaratory relief as to Plaintiffs’
8 {|assertions that Defendant breached its obligations under the repair and maintenance
% || provisions of Lease II and the court also denies specific performance of those terms.
20 The Defendant’s Cross Complaint seeks relief under Lease IT (1994 lease). The
il I Defendant’s First Amended Cross Complaint contains the Third, Fourth and Fifth
| 12 || Causes of Action. The Third, Fourth and Fifth Causes all relate to Barry Cohen’s
13 |l alleged breach of the 1994 lease for failure to pay rent and the Defendant’s request that

11 11 he be ejected and the lease terminated.

15 The Defendant argues that the Dcfendant’s obligations (covenants) are

16 |} independent of Barry Cohen’s covenant to pay rent. While that may be true as to some
17 |l of the obligations, the court finds that it is clearly not true with respect to the parking
18 |l obligation. The 1993 Settlement Agreement is between the Cross-Complainant

** || (District), Cross Defendant (Barry Cohen), Olde Port Inn and Olde Port Fish Co. The
20 111993 Settlement Agreement contains various parking space promises by Defendant to
21 (I Plaintiffs and it provides for liquidated damages of $2,000 per month to Plaintiff from
22 || Defendant in the event Defendant fails to comply with the parking promises before the
23 [|new facility is built (1994 lease). Further, the agreement at paragraph 1.2 provides that
24 || Defendant’s failuré to provide the parking would damage Plaintiff but that the damages
25 || would be difficult to determine. The court finds that these provisions establish two

26 I facts: (1) that the parties agreed that damages for parking failures would be difficult to
27 || determinc and (2) that the parking provisions were critical to the value of the 1994

28 ||lease. Thus, the court finds that the plain language of the Settlement Agreement make

11/07/2008 TUE 15:57 [TX/RX NO 6968
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it very clear that the parking space promises were esscntial to the value of the 1994
lease because District’s failures to provide adequate parking would reduce Cohen’s
rent, or if no rent is due, would pay him money damages. (See Exbibit D to
Defendant’s July 7, 2006 Brief.) Indeed, once the facility was built (1994 lease)
paragraph 1.1 of the Settlemcnt Agrccnient further protected Plaintiffs from
interruption of parking space availability beyond certain levels, again with liquidated
damages. The court thereforc finds that the Defendant’s parking space obligations were
conditions precedent to Cohen’s 6bligation to pay rent. The court orders Jjudgment for
Plaintiff and against Defendant on the Defendant’s Fourth Cause on the cross complaint
(Ejectment). The court rejects ﬁae anticipated argument that the 1994 lease came after
the 1993 Settlement Agreement and thus created an independent covenant to pay rent.
(E.g., 1994 Leasc, 7 18.k.) The court finds that the plain language of the Settlement
Agreement (sectioh 2.2) provides that the parties will enter into the 1994 lease to
provide the specific terms of the rental of the new facility which is the subj'ect of that
lease. Thus, the parties clear intent was to agree to the 1994 lease to facilitate the effect
of the Settlement Agreement.

However, Cohen does remain on the premises and he still operates the business.
The court finds that Cohen’s decision to leave the wholesale business was in part due to
Defendant’s breaches of the parking obligations and the resulting difficulty experienced
by fish truck operators to service the fish business. The court also finds that depleted
fish business opportunities in the United States at relevant times and Plaintiffs'
participation in the Mexican venture established other reasons for the reduced
operations of the fish business. The court also finds that Cohen’s business was reduced |
from some thirty-plus employees to three or four employecs from June 2004 to this
date. Based on the above-described evidence the court finds that, on balance, it is fair
that Cohen owes the Defendant one-half of the rent claimed. The court therefore orders
judgment for Defendant in part on the Third Cause. Defendant’s Fifth Cause request

for declaratory relief is similarly granted in part as to the Third Causc and denied as to
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the Fourth Cause. The parties are to calculate any interest which is owed (which cannot
excced the rate of interest allowed by applicable Califomia law); late fees arc cxcluded
due to Cohen’s substantial justification in his failure to pay the rent because the court
has determined that Defendant breached the parking space and fish truck access
obligations. The rent obligation will continue to be half of the amount otherwise due
under the 1994 lease until Defendant has specifically performed its obligations as
ordered by this court.

Plaintiffs request declaratory relief as to the 1993 Settlement Agreement. The
court has found that Defendant breached the 1993 Settlement Agreement and, therefore,
the court grants declaratory relief to Plaintiffs as set forth below. Although Defendant
may have breached other provisions of the agreement, the court shall fogus on provision
1.1, the parking agreement which the court has determined was a major part of the
agreement. The court finds that the Defendant breached the agreement in this respect.
Plaintiffs request specific performance of this provision. The court will grant specific
performance to Plaintiffs as hereinafter set forth only as to the terms of the 1993
Settlement Agreement and 1994 lease (Lease II) that require the Defendant to provide
17-20 parking spaces on the pier terminus and fish truck parking in addition to those
public parking spaces. The plain language in paragraph 14 of the 1994 lease provides
for Dcfendant’s obligation to allow fish truck access and the parties acknowledge that
the fish business “requires regular truck access.” (1994 lease, paragraph 14)

The court finds that the evidence presented by Plaintiffs established by a
preponderance of the evidence that, although seventeen (17) or cighteen (18) parking
spaces have been defined by markings on the terminus, Defendant’s have failed to
enforce the parking restrictions and limits. Specifically, paragraph 1.1 of the
Settlement Agrecment requires the Defendant to enforce parking space time limits.
Plaintiffs prescnted sufficient evidence to establish that Defendant’s efforts in this
regard were sporadic and inceffective. Further, the court finds that the fire lane-related

events, not fully recounted herein, either rendered unavailable any defined parking
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spaces which happened to be moccuﬁied when a fish truck would arrive or required the
trucks to occupy a prohibited fire lane.

Defendant objects to any specific performance. The Defendant argues that the
Plaintiffs had an adequate remcdy at Jaw because they sought damages from the jury
and were largely unsuccessful and that the fact that damages were not awarded was not
because the damages claimed were difficult to determine. The court disagrecs, and
finds that money damages were not awarded for breach of parking space obligations
because they were difficult to determine and that thic jury’s failure to award money
damages is not necessarily based on lack of causation. The court rejects Defendant’s
argument that the verdict form wording compels the conclusion that the jury found that
Defendant’s breach did not causc damages. The jury might well have rendered their
verdict as recorded only because they could not arrive at a supportable amount. In any
event, the jury’s failure to do so does not bind this court for reasons previously
described and because any such jury finding was ambiguous as to the reason no
damages were awarded. Indeed, as previously noted paragraph 1.1 and 1.2 of the 1993
Settlement Agreement contains an agreement by Defendant that two categories of
parking space failures would cause damages to Cohen (described as the restaurant, fish
business and Barry Cohen) which would be “extremely difficult to determine.” That
was true in 1993 and it is true now. (Civil Code § 3389 provides that specific
performance is not precluded because a contract contains 2 liquidated damages clause.)

To the extent that the jury found that Plaintiffs were not entitled to money
damages as a result of Defendant’s breaches, Defendant argues that Plaintiffs are
thereby precluded from equitable relief because proved harm is a required element of
such relief. That argument simply lacks merit. Defendant’s Exhibit M to its Selected
Authorities Cited in District’s Memorandum of Points and Authorities in Opposition to
Plaintiffs’ Request for Equitable relief sets forth the elements of speciﬁc‘pcrformance
and such a requirement is not present; nor is its absence cited as a reason to deny

specific performance.
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Further, Defendant argues that since Barry Cohen was awarded past damages,
that award precludes equitable relief. The argument laéks merit in this case just as it
did in Tamarind Lilthography Workshop, In¢. v Sanders (1983) 143 Cal.App.3d 57. In
Tamarind, the terms of the agreement were clear, the contract reasonable, and the
ordered remedy was similar in character to that set forth in the contract. The jury in
Tamarind awarded démages to the date of judgment and nothing for future damages.
More importantly, the Tamarind court found that futurc breaches would likely lead to
further litigation, The court ruled that Plaintiff therein was entitled to damages and
injunctive relief. (Tamarind v. Lithography Workshop, supra, 143 Cal.App.3d 571,
578) Although ruling on a case of dissimilar facts, the Tamarind court cjtes numerous
cases for the proposition that damages and equitable relief can both be ordered. (Id. at
p. 578, fu.7)

The Defendant also argues that specific performance of any contract term

ordered would entail burdensome court supervision and an uncertainty on Defendant’s

part regarding the specific nature of its obligations. Plaintiffs cite to Ellison v. Ventura
Port Dijstrict 78 Cal.App.3d 574. That court cited a number of cases when specific
performance was denied for the reasons argued by Defendant. (Id. at p. 580) However,
the court opined that such a doctrine is archaic and that is should not be unduly
extended. (Id. at p. 581) The Defendant argues that specific perfonnance would be
unfair to the District because it is a public entity with limited resources and numerous
other responsibilitics. However, the court finds that the parking obligation and the
promise of quiet enjoyment (reasonable fish truck access) were entered into by

Defendant and that Plaintiffs are entitlcd to specific performance of the Defendant’s

obligations with regard thereto. .The court further finds that, as in Ellison, the
Decfendant’s complaints that such orders would interfere with their board’s legal
authority and discretion, are too expensive, and would be unfair, lack merit and all such
arguments are rejected.

W
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The Ellison court held that the required dredging provided more value to the
purchase agreement. In the case at bar, it is clear from the plain language of the
Settlement Agreement that the parking obligation was a major issue which Plaintiffs
sought to resolve therein. The evidence at trial from expert testimony established that
adequate parking was critical to the optimum operation of the restaurant and of the fish
business. The pafties, as early as 1976, agreed in that lease that the business should be.
operated to provide maximum revenues to both Plaintiffs and Defendant. (Paragraph 4,
1976 lease) It is a matter of common sense (and the subject of expert testimony at trial)
that if parking spaccs became unavailable or fish trucks are unable to access the
businesses, Plaintiffs’ profits and Defendant’s revenues will not be maximized.
Paragraph 1.1 of the Settlement Agreement requires that Defcndant provide sixteen
alternate parking spaccs if any interruption occurs as a result of maintenance and

repairs, again confirming the critical importance of the availability of parking spaces.

|1 The evidence at trial established that alternate locations of parking spaces on the

terminus were limited; therefore, the court interprets this provision to require that such
alternate spaces during interruption could not be Jocated on the términus and thus that
they would be located on the Harford Landing. It is based on this finding that the court
makes its orders described herein related to the Harford Landing parking restrictions
which Defendant has enacted in favor of boat trailers and recreation vehicles.

Plaintiffs argue that other obligations in the 1993 Settlement Agreement and the
1994 Lease (especially the maintenance and repair terms) should be enforced. In
Ellison, supra, the court handled this argument so that a court of equity is able to
provide only orders that can be justified on the facts and be effcctively enforced:

“It is fundamental that a court of equity cannot make a contract for
the parties (Pasqualetti v, Galbraith) (1962) 200 Cal. App.2™ 378,
383 [10 Cal.Rptr. 323]), and if specific performance is ordered, the
decree should as nearly as possible require performance in
accordance with the terms of the contract. (Ellis v. Mihelis (1963)
60 Cal.2d 206, 220 [32 Cal.Rptr. 415, 384 P.2d 7].) It does not
follow, however, that a court of equity is required to enforce the
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1 contract completely, or not at all. Where it is possible to bring

s - about substantia justicc by adjusting the equities between the
parties, a court of equity can grant relief. (Lobdell v. Miller, (1952)

3 114 Cal.App.2d 328, 344 {250 P.2d 357].) (Id. at p. 582)”

a Thus the court denies Plaintiffs’ claims for declaratory relief and specific

5 || performance of thc maintenance and repair obligations contained in the contracts.

5 || Plaintiffs were unable to establish to this court that Defendant’s actually breached the

7 {{ maintcnance and repair provisions (except for the walkway).

8 The court denies all requested declaratory relief or specific performance of the

9 || 1998 lease in that the obligations which may have been breached arc either duplications

.19 || of the breaches discussed above or were not proved by Plaintiff. -
11 Therefore, the court orders Defendant to perform its obligation to provide
i2 || adequate parking on the terminus. The Defendant is ordered to reconfigure the defined
13 || parking spaces in accordance with either Option D or Option F of Trial Exhibit 32 so
14 || that the Plaintiffs and the other businesses will have access to at least 17 nonexclusive
15 (| public parking spaces and that commercial trucks would be allowed one space for

¢ || tcmporary stoppage which does not block the public parking spaces or the fire Jane on
17 || the terminus. If cither Option D or F would allow a second space, even if that second

- 13 {I'space blocked parking, Defendant is ordered to provide such a space for a second truck
13 l'to stop temporarily on the terminus. Defendant is further ordered to repair defined and
20 [l undefined public walkways from the Harford Landing to the end of the terminus so that
21 ]| visitors and customers can safely pass upon them. The Defendant is further ordered to
22 || ensure that parking spaces adjacent to the pier landing, i.e., in the Harford Landing
23 |{area, are not designated as exclusive parking for recrcational vehicles or boat trailers to

24 || the exclusion of automobiles. Defendant is ordered to begin work described above

25 || within 30 days from final judgment. '

26 All further requested equitable relief is denied. Where the court has granted

27 1l equitable relicf by way of specific performance, Plaintiffs have established their -

28 |l entitlement to the orders made herein pursuant to Civil Codc sections 3390(5), 3391,

10
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and 3392, and all other relevant or applicable law. Plaintiffs’ request for injunctive
relief is denied in all respects because Plaintiffs failed to establish that such relicf is
necessary to achieve a just result to their claims. The court has denied all other
requested relief either because Plaintiffs have not proved the contracts are sufficiently
certain in tho'sta respects (Civil Code 3390(5)) or because the remedy at law was
adequate. Where the court has granted relief to Plaintiffs as herein ordered the court
has found that Plaintiffs’ remedy at law was inadequate for the reasons described
herein. Except for the abligation to maintain public walkways, other asserted
maintenance and repair obligations were not sufficiently certain to allow for specific
performance. The court does not address the parties’ requests for costs and attorneys’
fees as such issues will be raised by noticed motion pursuant to statute. Both Plaintiffs
and Defendant are directed to prepare and submit to opposing counscl and the court as
provided by statute a proposed Final Judgment disposing of all causes of action of thc
parties in accordance with. this Statement of Decision, the court’s prior rulings on
summary adjudication, and other matters, and the jury’s verdicts.

Defendant’s electronically mailed Request for ring dated November 2, 2006

is denied as unnecessary.
W\
DATED: November 7, 2006

. T. La BARBERA
Judge of the Superior Court

BTL/d
WACQURTOPS\DLOUCKS\JUDGES\LaBARBERA\CV040897 COHENVPRTSL RLNG EQTBL RLF.doc
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RECEIVED

NOV 0 9 2006
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CoMpMISSION
%%‘c%.‘a% ONMMIReR

POINT SaAN LUIS

L IGHTHOUSE KEEPERS
November 8, 2006

California Coastal Commission

c/o Charles Lester, Deputy Director
725 Front Street, Suite 300

Santa Cruz, California

RE: Port San Luis Harbor District Master Plan; access to Lightstation by water.
Dear Commissioners:

The Point San Luis Lighthouse Keepers (LHK), strongly urge the Commission to retain the potential for access
. by water to the Lightstation.

LHK is the non-profit organization responsible for the restoration, conservation and interpretation of the Point
San Luis Lightstation to the public. The current staff report recommends that water access be limited to the point
of being negligible by modification of Lightstation policy #3 (Mod 41 pg.19).

Our position is based upon three major points:

s Access by water was the primary means of arrival and provisioning of the Lightstation from its
inception in 1890 to the construction of the single lane road in the late 1950s. This is part of the
Lightstation’s history.

e The utilization plan endorsed by the National Park Serwce when it deeded the land to the Harbor
District included specific reference to access by water. Item11 states in part: “Stairs from the beach to
the bluff-top... will be constructed.” Further studies are to be conducted “with the goal of constructing
public access facilities by water...”. In fact to this end the Coastal Commission received in trust
significant money from PG&E to improve coastal access including specifically by water.

e The Lighthouse Keepers have incorporated access by water as one of the three routes (the other two
being the road and Pecho Coast Trail) in meeting both their trust to the public by getting them to the
Lightstation and allowing special events which may include boating to Whalers Beach and
approaching the Lightstation facilities by this historic route. This approach will be especially valuable to
young people leamning of our history and the environment.

In conclusion, we support the concepts of environmentally sensitive design and provision of all studies
necessary to gain coastal permits for appropriate access from the shore. We believe that the potential for water
access should be preserved; that simply precluding any meaningful access (for example denying consideration
for stairs) both ignores the historic use of this area and limits our operational potential in bringing the public to
the Lightstation and all its great visual and education benefits.

Sincerely,

Andrew G. Merriam, Chairman

P.O. Box 13556 « San Luis Obispo, CA 93406 « 805.546.4904 « PSLLighthouse@cs.com * www.pointsanluislighthouse.org

Th 9a
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Avila Business Association Aq,}? oy Thoa

PO Box 488 CENTRAL CDAST ‘“REa  Position: In Favor/
Avila Beach, California 93424 Comment
California Coastal Commission

Central Coast District Office

725 Front Street, Suite 300
Santa Cruz, California 95060

Re: Th9A, San Luis Obispo County LCP Amendment No. SLO-MAJ-1-05 Part 1
(Port San Luis Harbor District Master Plan)

Dear Commissioners:

The purpose of this correspondence is to express the Avila Business Association’s
support for the Commission Staff’s recommendation on San Luis Obispo County’s
proposed amendment to the Land Use Plan (LUP) that any “substantial increases” in
parking fees at the Avila Parking Lot should require a coastal development permit.

In our opinion, the current $5.00 parking fee at the Avila Parking Lot has substantially
resiricted access to coast and diverted parking into residential neighborhoods. We hear
over and over again from our customers and members of our community that the $5.00
parking fee is already prohibitive. Any increases, unchecked, could limit access even
more, not to mention hurt the town financially.

It is our further opinion that the Port San Luis Harbor District’s (PSLHD) decision to
raise the parking fees from $2.00 to $5.00 during the Unocal Remediation has slowed the
economic development of the “new” Avila Beach. The fact that the PSLHD’s decision to
raise the rate was made before any of the businesses had started to rebuild, very few
residents were living in town, the beach was closed, and no one was there to offer
opposition makes us wonder whether the parking fee increase from $2.00 to $5.00 (which
would be labeled a “substantial increase” under the Staff’s current recommendation)
should have been reviewed by the Commission as it seems to have limited access to the
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‘California Coastal Corpmission Th9A

Central Coast District Office ' Position: In Favor
725 Front Street, Suite 300

Santa Cruz, California 95060

| Re: Th9A, Sam Luis Obispo County LCP Amendment No, SLO-MAJ-1-05 Part 1
~ (Port San Luis Harbor District Master Plan)

Dear Commiissioners:

The Old Custom House/Mr. Rick’s is providing this correspondence is to express the
their support for the Commission Staff’s recommendation on San Luis Obispo County’s
proposed amendment to the Land Use Plan (LP) that any “substantial increases™ in
parking fees at the Avila Parking Lot should require a coastal development permit.

We feel the current $5.00 parking fee at the Avila Parking Lot has substantially restricted
access to coast and diverted parking into residential neighborhoods. We have heard from
our potential customers in the community that they will leave Avila Beach when on-street

* parking is full rather pay $5.00. We also feel that any substantial increase over $5.00
would be devastating.

It is our further opinion that the Port San Luis Harbor Distriet’s (PSLHD) decision to
-1aise the parking fees from $2.00 to $5.00 during the Unocal Remediation has slowed the
economic development of the “new” Avila Beach. The fact that the PSLHD’s decision to
raise the rate was made before we, and other local businesses, had the opportunity to
rebuild, very few residents were living in town, the beach was closed, and no one was
there to offer opposition makes us wonder whether the parking fee increase from $2.00 to
$5.00 (which would be labeled a “substantial increase” under the Staff’s current
recommendation) should have been reviewed by the Commission as it seems 1o have
{imited access to the coast.

. Accordingly, we are in'support of the recommendation that the PSLHD be required to
obtain a coastal devglapment permit prior to any substantial increase. :

Mark Woolp
President

~ The Old Custom House Inc. doing business as
The Old Custom House/Mr. Rick’s

404 Fromt Street, P 0. Box &, Avila Beach, California 93424
Phowe 805.595. 7555, Fux: 805.595.9508
www.oldeustomhouse.com
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Coastal Commission %%ﬁ?gﬁﬁ} g@?\ﬂiﬂlfl\SSlON Nov. 3, 20006
Attn. Michael Watson AL COAST AREA
Re.: Proposal from the city of Pismo Beach on Secondary
Dwelling Units within Coastal Commission jurisdiction.

We would like to address the issue of secondary dwelling units in
the St. Andrew’s area of Shell Beach. We applaud the changes
recommended by the city of Pismo Beach and understand the need
for an increase in affordable housing.

The city of Pismo measures slope by the average slope of the entire
lot. Many homes on the inland side of Highway 101 are built on
slopes. The ocean side of 101 has far fewer slopes and building on
them would:

- change the historic style of the area

- be bad for the land

- cause a hazard to already densely populated neighboring sites

- create parking confrontations

- create access problems for emergency vehicles

- complicate evacuation procedures

Most lots with slope on the ocean side of 101 are L shaped lots.
The front, flat parts of the lots already have homes on them.
The rear sections of the lots slope sharply toward the highway.
An average slope does not take into account the actual dangers
and complications of building on a 45 degree angle. Therefore
we would like the city to use the measurement of the actual
building pad and not an average slope for the lot.

One case in our area is particularly upsetting. A homeowner
who has never personally lived here has rented out her R-1
house to vacationers with no regard to actual residents. She is
planning a second story on the original 1200 sq. foot home, and
is also planning an 1190 sq. foot, two story “granny unit”. The
plans for the granny unit were conducive to making it two
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additional rentals since plans included outdoor entrances to both
levels. The second home would be built on pile-ons on a 45
degree slope. The average lot slope is 23%. A lot split on this
property was attempted in 1991. The city denied the request
citing the steep slope. The Coastal Commission was against it
because of the trees and wildlife habitat. The remaining pine on
the slope has pitch canker. The California pepper trees were
removed a couple of years ago. »

The size of this particular lot is 10,090 square feet. The
proposed changes limit size of secondary units to 600 sq. feet in
lots of less than 10,000 sq. ft. For a lot of 11,000 sq. feet, two

1200 sq. foot homes is excessive, especially when one would be
on the slope described, and the homeowner has never lived here.

We would greatly appreciate your addressing further the slope
measurement, the unit and lot size, the parking issues, the
density and evacuation hazards, and/or the emergency vehicle
access problems in this neighborhood. The city is currently
attempting to regulate the rental issues. Thank you so much for
your attention to our concerns for safety, quality of life and
neighborhood character.

—'I—T—aM/k + Meioh Tacd ame [ NaM e .

ﬂ/\_ﬂ/{){}‘w (05 “Na ot dut

(%[M &WML;)QT"IC(\A}) //Zﬁ Ao, RV S

W&DM 117 Nagra @oe
/@N T e T %{W&’o
(e O et 1) Wtomnes 0

58




STATE OF CALIFORNIA - THE RESQURCES AGENCY . ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863

FAX: (831) 427-4877

Staff Report Addendum

Date:  November 14, 2006

To: Commissioners and Interested Parties

From: Steve Monowitz, District Manager :5);'\/[/ ”/lr/o,,
Katie Morange, Coastal Planner

Subject: Addendum to 10/26/06 Staff Report Prepared for the 11/16/06 Hearing (Agenda Item
Th10a) Regarding the Julia Pfeiffer-Burns State Park Waterfall House Landscape
Maintenance Project (Appeal No. A-3-MCO-04-064)

This addendum modifies the staff report dated 10/26/06 regarding the Julia Pfeiffer-Burns State
Park Waterfall House Landscape Maintenance Project (Appeal No. A-3-MCO-04-064). Staff
continues to recommend approval of the project subject to the following clarifications to the staff
report. Deleted text is shown in strikcethrough, and new text is shown in underline.

I. Revisions to Special Condition 3 on page 11 of the staff report.

Staff has revised recommended Special Condition 3, as shown below, in order to retain the
County condition 2, which requires the applicant to record a notice identifying the County’s
action on the permit application: '

3. County Conditions. Conditions 4 through 10 of Monterey County Resolution 04-326
become conditions of this permit. All other conditions of Monterey County’s approval
pursuant to planning authority other than the Coastal Act continue to apply exeept

Condition-2-which-is-superceded-by-this-approval.

I1. Addition of a footnote for clarification on page 12 of the staff report (after first reference to
RMP on page 12). Subsequent footnotes to be renumbered consistent with this change.

'In order to address any potential confusion regarding references to the Resource Management Plan (RMP, prepared
April 5, 2002 and updated December 4, 2003) and the Restoration and Mitigation Plan (prepared August 8, 2006) in the
report, staff would like to clarify that, throughout the report, RMP refers to the Resource Management Plan. No
acronym was assigned to the Restoration and Mitigation Plan, which is always referred to by its full name throughout
the staff report. '

II1. Revisions to footnote 2 on page 22 of the staff report.

The reference to the RMP in footnote 2 on page 22 has been revised as follows to be consistent
with other references to the RMP in the staff report:

2 Since the County originally had told State Parks that no permit was required, no biological reports were submitted
prior to work conducted in July, August and September of 2002. However, once the County determined that a permit
was necessary due to work on slopes over 30%, and within 100 feet of mapped ESHA, the County indicated that
biological surveys were required. Thus the Biological Assessment was completed in May 2003, and incorporated into
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an updated Resource Management Plan dated December 2003. State parks also contracted Dr. Richard A. Arnold, of
Entomological Consulting Services Ltd, an expert on sensitive butterfly species, to conduct habitat assessments and
presence/absence surveys for Smith’s blue butterflies and to evaluate the suitability of existing habitat for Monarch
Butterfly over-wintering sites. Results of Mr. Arnold’s work, submitted in a letter report dated November 11, 2003,
were also incorporated into the updated-Resource Management Plan, prepared April 5, 2002 and updated December
2003.

IV. Supplement to Findings on pages 28 and 29 of the staff report.

In order to provide the Commission with adequate information regarding the contents of the
Restoration and Mitigation Plan required by Special Condition 1, the following additional details
have been added to the ESHA de novo findings of the staff report.

(page 28, paragraph 4)

In order to ensure full compliance with the LCP, the applicant has prepared a detailed
restoration plan that addresses these LCP inconsistencies. The Waterfall House
Landscape Maintenance Project Restoration and Mitigation Plan (dated August 8, 2006,
prepared by Rana Creek Habitat Restoration) augments the RMP and monitoring
program and includes detailed restoration methods (including plant lists and quantities for
each treatment area), erosion control measures, monitoring goals and procedures, success
criteria, and reporting guidelines.

Specifically, the plan states that the majority of erosion control and restoration seeding
will be done from seed with a hydroseeder or by hand broadcasting, and planting of live
plants will occur where natural regeneration of vegetation does not occur and where
revegetation can be assisted by the planting of live plants grown in State Parks nursery
facilities. Seeds will be gathered from within JPBSP, and the plan includes nine tables

which detail the conditions at the nine treatment areas and the type of plants to be used in
direct planting efforts, including the number of individuals and the size of nursery
specimens for each treatment area. The plan also includes descriptions of qualitative and
quantitative _monitoring methods that will be utilized for the project. Qualitative
standards focus on the establishment, recruitment, and maintenance of representative
species of existing northern coastal scrub and willow riparian plant communities, and will
be measured by periodic photo monitoring. Quantitative standards will be determined b

the development of a sampling regime using a grid overlay that is placed on a map of the
treatment areas showing at least 100 roughly equal subdivisions which will be assigned

random numbers from 1-100. Within the grids, the nearest four plants will be identified
in each of the four directions, and with this data, occurrence and density of each species
can be calculated. Northern coastal scrub restoration and mitigation will be considered

successful when specified plants are fully established and growing vigorously.

Approximately 80% of specified plant species shall occur within the mitigation areas
after five years with intermediate criteria of 60% at the two-year and 70% occurrences at

the four-vear intervals. Similar success criteria for willow riparian habitat and invasive
plant cover are included in the plan. The plan indicates that State Parks personnel will
monitor the treatment areas and submit reports (with both qualitative and guantitative
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monitoring results) on an annual basis for at least three years to Monterey County and the
Coastal Commission, and will continue on an annual basis until the minimum standards
have been achieved.

This restoration and mitigation plan proposed by State Parks meets what the Commission
normally requires for restoration plans where resource impacts and mitigation are
anticipated. Special Condition 1 requires implementation of the Restoration and
Mitigation Plan as part of the project in order to ensure full consistency with the LCP. In
addition, Special Condition 2 requires evidence of USFWS review and approval of the
project, or a statement that no review or approval is necessary, to provide conclusive
evidence that the project will not impact Smith’s blue butterfly habitat.

(page 29, paragraph 3)

The Mitigated Negative Declaration prepared for the project found that the trees felled on
the slope above McWay Cove could slide down over time and drift into the ocean, and
logs and debris in the nearshore environment could adversely impact organisms and
species in this area. However, the analysis found no evidence that any damage had
occurred from previously felled trees, and that the new vegetation planted in that area
after the trees were felled has taken hold and removal of the trees at this point could
result in greater impacts to the tidewaters from erosion. Nevertheless, in order to reduce
any potential impacts of allowing the trees to remain on the slopes, County conditions
require the applicant to remove all felled trees and plants on the slope above McWay
Cove and revegetate bare areas of the slope with native plants, in accordance with the
required restoration and erosion control plans (County Conditions 8, 9 and 10). The
erosion control plan prepared by State Parks (dated December 5, 2003) for the project
contains a brief description of general erosion control measures that will be taken to
protect soil exposed during vegetation removal. To further protect against sedimentation
and other impacts to the nearshore and intertidal habitats below the project site consistent
with the LCP, Special Condition 1 requires inclusion of the additional erosion control
measures contained in the Waterfall House Landscape Maintenance Project Restoration

and Mitigation Plan.

Specifically, the Restoration and Mitigation Plan describes erosion control measures to be
utilized at each of the nine treatment areas in order to ensure full containment of offsite

runoff as a result of soil disturbing activities. The plan requires all denuded areas and
areas subiect to soil disturbance to have erosion control measures continuously applied
between October 15 and April 15. A primary goal of the plan is full containment of

offsite runoff as a result of soil disturbing activities. The erosion control measures
include: |

e cover crop seeding: direct seeding site specific seed that establish quickly
protecting soils from wind and rain:

e straw wattles: netted straw tubes placed on contours and staked:
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e crosion blankets: straw, coir, and/or jute used with seed and mulch to cover and
protect exposed slopes. Blankets will be installed to protect the prepared soil
surface of steep slopes and banks where applicable, and are used to temporarily
stabilize and protect disturbed soil from rain impact and surface erosion, the
increase infiltration, decrease compaction and soil crusting, and to conserve soil
moisture (blankets also protect seeds from predators, reduce dessication and
evaporation by insulating the soil and seed environment). Prior to installation of
erosion blankets, the seedbed must be prepared, and u-shaped wire staples, metal
geotextile stake pins, or triangular wooden stakes used to anchor mats to the
ground. (The plan also provides details for installation of erosion control blankets
on steep slopes.);

e mulching: layering straw, wood chips, mulch, compost. leaves or other organic
matter;

e rolling waterbars: berms placed on the diagonal designed to effectively drain road
and trail smfaces to prevent erosion and sedimentation:

e rip-rap or other impact-reducing mechanisms such as emergent plants to dissipate
the potential cutting energy or water collected and conveyed prior to dispersal;

o filter berms along drainage ways to filter out and collect sediment and dissipate
the cutting energy of drainage water: straw bales are recommended around
drainage ways during the winter. Small gaps (approximately 1-2 inches wide)

must be left in between the bales for effective passage of drainage water

o willow wattles: willow poles placed in mass to prevent scour, capture sediments,

and increase channel stability

Only as conditioned can the project be found consistent with the LCP.
IV. New Violation Finding to be inserted on page 35 of the staff report.'

In order to provide further clarification regarding the violation associated with the project, staff
recommends that the following finding be added on page 35 of the staff report (following
Section 4. Access and Recreation).

5. Violation

Approximately half of the vegetation removal work under the Landscape Maintenance
Project occurred on the project site prior to issuance of a CDP. As described above, once
the County determined that a CDP was necessary, the applicant was required to cease
work until a permit could be obtained. Coastal Commission enforcement staff opened
violation case # V-3-02-030 on September 5. 2002 in response to this unpermitted

development, and subsequently engaged in discussions with State Parks and Monterey
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County to resolve the violation. State Parks submitted an application to Monterey
County for a CDP and, on December 5. 2003, the County filed the application as
complete. The Monterey County Board of Supervisors subsequently approved the project

- was September 28, 2004, with conditions to ensure consistency with LCP requirements,

in order to resolve after-the-fact development. This is the common approach to resolving
unpermitted development in Monterey County’s jurisdiction, and typically resolves the
Coastal Commission violation on the matter. However, in this case, the County’s
approval was appealed to the Commission, and as detailed in this report, the approval
raised substantial LCP consistency issues with regard to ESHA. Additional conditions
have been added to the County’s approval to address these issues, and Commission
approval of approval this permit will resolve the violation.

Coastal Commission consideration of this application by has been based on the certified
LCP and access policies of the Coastal Act. Review of this permit does not constitute a
waiver of any legal action with regard to the violation nor does it constitute an admission
as to the legality of any development undertaken on the subject site without a coastal

permit.
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Briscor 1vESTER & BAZEL 1LP
155 SansoMi STREET
SEVENTH FLOOR
San Fraxcisco, Caltrornia 94104
(415) 402-2700

ECELV ED e

NOV 1 4 2006

November 16, 2006

,‘F.i EORNIA New Appeal — Agenda Item 10(a)
COASTAL COMMISSION A-3-MCO-04-064
CEp NTR \iL COAST AREA Joseph and Nancy Schoendorf

Friends of the Big Sur Coast
Deny Permit Request

November 13. 2006

Katie Morange

State of California — The Resources Agency
California Coastal Commission

Central Coast District Office

Suite 300

725 Front Street

Santa Cruz, CA 95060

Dear Ms. Morange:

Thank you for circulating this letter and the enclosed exhibits to each member of the
California Coastal Commission.

Perhaps the most serious violation of the Coastal Act since its passage is before you
November 16. 1t is perhaps the most serious violation for two reasons. The first is the
astonishing environmental degradation done by the Violator. The sccond is that the Violator
should know better than any other resident of this State the requirements of the law that it so
blatantly violated.

The Violator felled nearly 3.000 trees on the coastal bluffs of Big Sur, some having
diameters of 10 feet or more. The Violator bulldozed those trees over the sides of the cliff
through chapparal dominated by seacliff buckwheat, the host plant, and only host plant, for the
endangered Smith’s Blue Butterfly. The Violator destroyed that habitat. The Violator did all
this without complying with law in even the remotest sense. The Violator did not seck a single
permit required for such damaging acts. It did not seek, nor did it obtain, a 404 permit from the
Corps of Engineers for the discharge of material into the coastal-bluff streams that are waters of
the United States. The Violator did not comply with the Endangered Species Act by seeking an
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appropriate “take™ permit: in fact it egregiously violated the Endangered Species Act by
destroying endangered species and their habitat. The Violator did not obtain the necessary
entitlements {rom the State Lands Commission for despoiling the state tidelands at the base of
the bluff. Hauled-out harbor seals may have been crushed to death or maimed by the falling
massive logs. The Violator did not comply with the California Environmental Quality Act. The
Violator thumbed its nose at the California Coastal Act. and at the responsibilities of this
Commission. The facts of these repeated and serial violations of federal and state laws are
nowhere mentioned.

To look at what this Violator did, pleasc see our web site:
www friendsofthebigsurcoast.com. [ write vou because these facts appear nowhere in your
packet. The fact that these acts may well be the most egregious violations of the Coastal Act
cver are not told you. You are being asked to bless these acts, give them your approbation, after
the fact, and pretend that nothing ilfegal happened. In your staff report on this matter you will
find no mention of these illegal activities. The activities are described as though they are
benign--no, in fact, they are described as though they were environmentally altruistic activities.
And they are described as though they had not yet happened.

There is not a word in the restoration plan or staff report about how steep the cliff is.
How can anyone trust the promises that these giant. dead trees will be removed from slopes too
steep to walk up? How can anyone trust the promises that the cliff will be revegetated when the
restoration plan never mentions erosion?

The Violator should be the best-informed entity in this State on the requirements of law
for performing such severe activities. The Violator has a fine and prominent lawyer. In factit
has the same fine and prominent lawyer thar vour Commission has. The Violator is one of your
sister state agencies. But you are the members of the Commission, and it is for you to decide
whether certain entities, in this case your sister agencies, may commit illegal environmental
degradation with impunity, while you mete out Draconian penalties to others.

We trust you will be even-handed in your law-given right to protect and enhance the
state’s natural and scenic coastal resources. We trust you will punish the Violator as forcefully,
and excoriate it as acidly, as il it were some rogue foreign corporation behaving just as illegally.
We trust you will do so out of an innate sense of justice, but we trust you will do so as well out
of the knowledge that if you avert vour eyes from these environmental crimes, if you allow them
to go unpunished, i1f vou and the Violator high-five each other at your next Cabinet meeting in
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Sacramento, you and your Commission will have forfeited any further moral authority, and just
perhaps your legal authority. to wreak your wrath on another violator again.

You should deny the request for a coastal development permit and take an enforcement
action against State Parks. '

Sincerely,
N\ L P ,
{ J)V Jb’w,wt /5
{ . John Briscoe

On behalf of Joseph and Nancy Schoendorf and
Friends of the Big Sur Coast

Enclosures
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EXHIBIT A
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Dozens of large eucalyptus trees Iay fallen over the seaside cliff destroying critical endangered species habitat before sorme

slid down to the beach battering the pristine jrlertidal zone during winter storms

76



EXHIBIT B

77




john Gilchrist & Associates

ENYIRONMENTAL CONSULTANTS

November 172006

Ms. Anne Amold

Briscoe Ivester & Bazel LLP
155 Sansome Street, 7™ Floor
San Francisco, CA 94104

RE: Response and Comment—Waterfall House Landscape Maintenance Project
Restoration Plan

Dear Anne:

At your request, I reviewed the Waterfall House Restoration Plan prepared by Rana
Creek Habitat Restoration, dated August 8, 2006. The Plan was evidently prepared at the
request of California Coastal Commission (CCC) staff to address possible impacts of
exotic species removal at Julia Pfeiffer Burns State Park. The following comments
address general content and specific items contained in the Plan.

General Comments:

I. The Plan is a good, generic restoration plan that has general guidelines that would
be applicable to almost any Central Calif. Coast property. Entirely missing,
except for plant species recommendations, are how these general guidelines relate
to this particular site. For instance, extremely steep slopes (75-90%) with
exposed baserock (no soil mantle) exist over most portions of this site. What
specific site preparation, erosion control and revegetation techniques are needed
to insure success under these conditions? What schedule or timetable would be
followed for various restoration steps?

2. The County Coastal Development Permit requires removal of existing logs and
future trees to be cut. There is no indication in Plan of how logs will be removed
from steep slopes, how native plants will be protected (except for some general
listing of possible measures on p.7), no indication of specific erosion control that
might be needed after removal, or discussion of how removed trees and wood
debris would be disposed.

Specific Comments:

1. p.1, last sentence, para. 2: “This Restoration and Mitigation Plan has been
prepared at the request of CCC staff to fully offset potential impacts to indigenous
vegetation and sensitive habitats from the Landscape Maintenance Project.”
Because the Plan lacks information on “potential impacts to indigenous
vegetation™ it is impossible to determine whether the Plan will accomplish this
goal. The Plan (p.5) says no direct or cumulative impacts to sensitive plant or
animal taxa or communities, or marine environment, will occur from the project.
As indicated below, this conclusion may not be true. If Plan preparers contend
there are no sensitive species or comnunities, or impacts to ocean environment,

g3 1 429 4355 why is this a goal of the Plan?
tax 831,425.2305

2126 Spring Street

Sanw Cruz CA 95060

jga@cruzio.com
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2. p.3,2™ para., 1* sentence: “Once the trees are cleared, it is predicted that the
vegetation will rapidly shift to indigenous plant species.” This is contradicted by
other statements in Plan describing difficulties in eradicating invasive species, as
well as actual experience in Big Sur area with eucalyptus, acacia and pampas
grass eradication. These species and others listed in Table 1 take years of
continued labor to control, and additional years to fully eradicate, before they no
longer compete with indigenous species. Absent from Plan is specific control
measures for invasives, treatment schedule and overall timeline for eradication of
specific species.

. p.3, 2" para., 2" sentence: “Recent surveys indicate that indigenous vegetation
has recruited in tree removal areas and is the dominant cover.” The Plan should
indicate where those areas are. Our observations indicate that 2002 tree removal
areas are still covered with logs, tree debris, sprouting or remaining invasives and
have very little native cover.

. p.2, 2" para., 1* and 2™ sentences: “Temporary impacts to migratory birds,
invertebrates, and mammals will result from tree removal.... Direct impacts to
species discovered ... shall be avoided.” Migratory birds are considered sensitive
species by Calif. Dept of Fish and Game. There is no information in Plan on
specific species that might be encountered at this site, and how impacts to species,
other than breeding birds, will be avoided.

. p.4, 1" para.: “Event winter rains can create runoff.... By implementing erosion
control, bioremediation ... water quality impacts can be minimized. In addition to
surface treatments, micro-topographic relief shall be placed in key locations to
intercept storm water runoff....” 1t would be helpful if the Plan specified types of
water quality impacts that would be expected and exactly how they will be
minimized. It is not clear what “micro-topographic relief” measures the author(s)
are referring to, or how/ where they would be used.

. p.4,2" para., 4" sentence: “Any buckwheat plants growing in the project area
will be flagged and protected during tree removal...” Seaclifl buckwheat is a
sensitive species in that it is the single host plant to the federal endangered
Smiths’ blue butterfly (SBB). With binoculars, we observed mature buckwheat
plants within the downed eucalyptus in fall 2002, although Dr. Richard Amold
did not observe Smiths’ blue butterflics in summer 2003. Dr. Amold documented
buckwheat in areas adjacent to the tree removal sites, and State Parks has planted
seacliff buckwheat in a revegetation area at the Brown Waterfall House site, so it
should be assumed that seacliff buckwheat exists within the project area. In the
Plan, buckwheat protection measures are vague, and protection of adult butterflies
or other SBB life forms are completely missing. In addition, because Smiths’
blue butterfly is protected and regulated by US Fish and Wildlife Service, the law
requires a consultation process with that agency. This should have been
conducted prior to finalizing this Plan. It is incorrect to conclude (p.5) that the
project will have no [potential] impacts to sensitive plant or animal communities.
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7. p.4,3" para: “Invasive Species” Control of invasive species is a key component
to success of the restoration effort. Herbicide use is discussed, and some manual
methods are referred to (p. 7) but missing are specific treatment measures for
specific species as well as follow-up and contingency measures if primary
treatment is not eflective.

8. p.6,2" para: “Bio Remediation” Bio-remediation, including use of mycorrhizal
fungi and mulch, is an effective component of native revegetation, but missing
from plan is how and where specific techniques will be used. (The hydroseeding
discussion (p 12) does include a mulch and mycorrhizal spec. but the mycorrhizal
rate 1s low.)

9. p.7,1% para.: “Straw bales, tree limbs and wood chips may be used to protect the
soil and plants during the tree removal process.” Further discussion of these
techniques is needed. Much of the native vegetation is on very steep slopes and it
is difficult to imagine how straw bales, tree limbs and wood chips would be
transported and sccured to protect plants/ soil, and in the case of wood chips how
protection is afforded.

10. p .9-11, Erosion Control: Text provides a list of generic erosion control measures
but Plan does not indicate how or where specific measures would be applied

11. p. 12, Irrigation and p.26 Irrigation: p. 12 indicates irrigation shall not be applied,
while p.26 says “Project Manager shall be responsible for providing adequate
water to planted plants to assure their survival and growth...” Generally some
dry weather irrigation is needed during the 2-3 year cstablishment period for
native plants. The Restoration Plan should include an irrigation plan if that is
being recommended.

12. p. 17. More information is needed on why no revegetation is recommended for
Arca 8 which has a 2000 sq. fi. soil disturbance area from vegetation
management. '

I believe this documents major concerns contained in this Plan. Please don’t hesitate to
contact me if you have any questions.

Very truly yours,

49 A g[ z.uwr);/
John Gilchrist

Restoration Ecologist
Certified Professional in Erosion and Sediment Control # 0590

cc: -~ John Briscoe, Briscoe [vester & Bazel
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Responsc to California Coastal Commission Staff Report, 10/26/06
Anne:

My major points are contained in my letter to you (11/1/06) responding to the latest JP
Burns Restoration Plan. These haven’t changed after reviewing the CCC staff report.

Other issues:

o Smith’s Blue Butterfly Habitat (p. 26-28). We still disagree with Dr. Amold and
the CCC staff report that the habitat quality for Smith’s blue butterfly within the
project site is poor. We observed Smiths blue butterfly on buckwheat within
coastal scrub at Mc Way Headlands (offsite but close to southerly tree removal
areas), and we observed buckwheat within the logging slash near the Waterfzll
House. So, in our opinion, there was some higher quality SBB habitat that was
removed by the vegetation clearance. and with SBB in the immediate project
vicinity, there was a potential impact on this endangered species. The statf report
(p- 28) says “‘the project poses inconsistencies with LCP policies that call for
assurances of long term maintenance of [butterfly] ESHA.” [ think we would
agree with this sentence. But the next paragraph indicates the Rana Creek
Restoration Plan addresses these inconsistencies through revegetation, monitoring
and reporting. Although the Plan suggests planting seacliff buckwheat, there are
no provisions for monitoring successful recolonization by Smiths’ blue butterfly.
Long term maintenance measures are absent. Thus | don’t think a conclusion of
ESHA success can be made.

¢ Nearshore and I[ntertidal Habitat (pgs. 15 and 28-29): We still have no discussion
in any document about how downed trees and vegetative debris will be removed,
particularly on very steep lower slopes below Overlook Trail. Nor is there
specific discussion on how environmental problems from removal will be
controlled. The general erosion control measures in SP Erosion Control Plan and
in the Rana Creck Restoration Plan do not provide indication of specific measures
used on these slopes, and therefore do not lead to a conclusion that there will be
“no sedimentation and other impacts to the nearshore and intertidal habitats below
the projects site consistent with LCP...” (p. 29).

e Nearshore and Intertidal Habitat: 1 don’t believe Coastal staff has come to correct
conclusion that tree cutting and leaving logs on slopes last 4 years hasn’t
disrupted habitat value of ESHA. We have photos of logs on beach and intertidal
zone which had to have impacted those habitats. Their photo (Exhibit 8- April
2006 shows logs just above the intertidal zone. The sequence of photos between
2003 and 2006 show that logs resting on beach and near the shore carlier are now
gone. Acknowledgment of those impacts and consequent effects on the ESHA
are raised in my 2/28/03 letter to John Briscoe and in your appeal but are absent
from the staff report. And, the staft report didn’t deal with other contaminants
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carried downslope with sediment or independent of sediment, such as
- allelopathins, tannins and other by-products of non-native tree decomposition,
impacting the sensitive intertidal habitat.

e The performance standard for water quality is extremely weak, and is not dealt
with at all in the CCC staff report. The Restoration Plan, under “Water Quality
Sampling and Analyses” (p.19), says “The project manager shall maintain a log of
inspections as required,...” No where in the Plan is any reference to water
quality sampling measures or types of water quality analyses to be conducted. In
Plan “if potential pollutants are identified on site, a potential pollutant report shall
be recorded and action taken...” The Plan suggest that photographs would be
taken during rain events. but photos cannot identify specific contaminants if there
is no water quality program. “In areas where chain saws, equipment and trucks
arc maintained. A Fuel Containment/Spill Prevention Weekly Inspection
Checklist will be maintained.” A checklist is not going to prevent spills—a
physical barrier or off site storage location should be specified. Also, the Plan
and staff report do not deal with use of herbicides and possible negative effects on
water quality and nearshore habitats.

I believe the staft report raises other issues (outside of biology) associated with Coastal
Act and CEQA compliance which 1 assume you are dealing with. Please call me if you
have any questions.

John Gilchrist.
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RECEIVED Th I0a.

NOV 1 4 2006

CALIFERNIA
COASTAL iji‘y'!!\!d:a‘:;!%

CENTRAL COAST AR

P.0O. Box 264

N Big Sur, Ca. 93920
A 11 November 2006

California Coastal Commission
Central Coast District Office
725 Front St., Suite 300
Santa Cruz, Ca. 95060

Re: Appeal Number A-3-MCO-04-064
Dear Commissioners:

I strongly support your decision and that of Monterey
County to permit the removal of the above trees from
our South Coast.

These trees were NON NATIVE, highly flammable imported
eucalyptus. State Parks did residents and visitors

a hugh service - ocean views were restored and the land
made available to return natives.

Eucalyptus can be used for firewood, dog beds or home
displays in a vase. Their odor, pleasant to many
humans and even medicinal would terrify a Smith's blue
butterfly who prefer buckwheat. :

Friends of Big Sur might review County regs. I could
find no reference that permits were even permitted to
remove non-native plants or trees.

I challenge the Friends of the Big Sur Coast to perhaps
volunteer to work with the Parks to devise a landscape
plan to replace the eucalyptus with natives. Use the
money you pay your lawyers to beautify our coast.
Sincerely, .

Lorri Lockwood
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MONTEREY BAY
Unified Air Pollution Control District AIR POLLUTION CONTROL OFFICER
serving Monterey, San Benito, and Santa Cruz counties Douglas Quetin

24580 Sliver Cloud Court * Monterey, California 93940 « 831/647-9411 « FAX 831/647-8501

November 8, 2006

DISTRICT
BOARD
MEMBERS
ot
ony Lampos
Sonia Cruz Susan Craig |V E D
County
VICE CHAIR: California Coastal Commission R E C E
o honiac 725 Front St. NOV 0 9 2006
- Sute 30 CALIFORNIA
T Santa Cruz, CA 95060 "ba RTAtQ SMMIQQION
Salinas CENTRAL COAST AREA
Lou Calcagno
Monterey Gouty Re: Santa Cruz Harbor Channel Dredging
Butch Lindley
Monterey County
lla Mettee- .
McCutchon Dear Ms. Craig:
g Gy The Air District regulates the Santa Cruz Harbor’s dredging operation and has issued a
Dennis Norton Protocol governing the operation particularly as regards hydrogen sulfide emissions.
Capioa This Protocol limits H.S to levels below the existing California standard (30 ppb on an
e hour average) and requires the Harbor to terminate dredging for the day any time they
County reach the specified levels (4 minutes of 15 ppb or 1 minute of 60 ppb).
mlers:‘y"eounty

The Harbor has proposed a new configuration for its dredge discharge that will
significantly reduce the possibility of H.S releases by pumping the sediments into the
under surf zone. This new configuration substitutes for the majority of discharge to the
dry beach, where H.,S episodes are much more likely to occur. The proposed
configuration will comply with the requirements of the Protocol, and we believe that the
protection it offers to the public is superior to the dredge practices of the past.

If we can be of any help to the Coastal Commission in this matter, | hope you’ll not
hesitate to call me.

Sincerely,
Fof fondly
Ed Kendig

Compliance Division Manager
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California Regional Water Quality Control Board

\‘ ./ Central Coast Region

895 Aerovista Place, Suite 101, San Luis Obispo, California 93401-7906
Linda S. Adams. (805) 549-3147 ¢ Fax (805) 543-0397 Arnold Schwarzenegger
Secretary for http://www.waterboards.ca.gov/centralcoast Governor

" Environmental Protection
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November 7, 2006 ' ‘ wov 13 2006
| " ITOTIA
) . , Lo COMMISSION
Brian Foss, Port Director EiiTHHAL COAST AREA
Santa Cruz Port District

135 5™ Avenue
Santa Cruz, CA 95062

Dear Mr. Foss

SUBJECT: ADDITIONAL CLARIFICATION TO JANUARY 21 and 28, 2005
AMENDMENTS TO DECEMBER 13, 2000 TECHNICALLY CONDITIONED WATER
QUALITY CERTIFICATION FOR SANTA CRUZ INNER HARBOR ANNUAL
DREDGING MAINTENANCE PROJECT, SANTA CRUZ COUNTY

The Central Coast Regional Water Quality Control Board (Water Board) issued the Santa Cruz
Port District a technically conditioned water quality certification for the Santa Cruz Harbor
Annual Dredging Maintenance Project on December 13, 2000. In letters of January 21 and 28,
2005, amending that certification, Water Board staff set forth wind criteria for dredging and near-
shore disposal events for inner-harbor material. The goals of the wind criteria were to ensure that
dredged material would be disposed in a way that simulated natural discharge conditions, mix the
material to the maximum extent, and minimize human contact. The resulting wind criteria
follow:

> At inner harbor Area 1, where dredge matérials are greater than 80% sand, the Port
District shall dispose of dredge material at a time when wind speeds near the harbor are
greater than or equal to 8 miles per hour from between 100O and 270° magnetic.

> At inner harbor Areas 2A, 2B, 3A, and 3B, where dredge material is less than 80% sand,
the Port District shall dispose dredge material at a time when wind speeds near the harbor
are greater than or equal to 15 miles per hour from between 120 © and 240° magnetic.

The District indicates that it is effectively prevented from dredging because the criteria are so
seldom met. The Water Board now understands that the Port District wants all wind criteria
eliminated and replaced with conditions that are not wind-based, but that still achieve Water
Board staff’s original goals of reduced human contact and appropriate mixing and dispersal.

California Environmental Protection Agency ' 87

@'c[ed Paper




ok

Brian Foss -2- November 7, 2006

The District also points out that the onshore wind criteria is exactly opposite of the offshore wind

direction the Monterey Bay Unified Air Pollution Control District prefers, which mitigates

hydrogen sulfide emissions from decaying seaweed.  Furthermore, harbor dredging
demonstration project findings from 2001 and 2005 show that distribution of fine-grained
material appears to be only slightly improved with offshore wind, and in all winds, fine-grained
material does not remain in the nearshore for significant periods.

Water Board staff agree that the wind criteria are interfering with the District’s ability to
accomplish its mission of maintaining operations through dredging. Staff also believes that wave
action and littoral currents have been shown to be sufficient to disperse fine sediments and
prevent impacts to beneficial uses. By removing the wind criteria from the technical conditions
of the Certification, and by adding the following condition to address the potential for human
contact, Water Board staff hereby amends the December 13, 2000 technically conditioned
certification:

When the Port District is dredging inner-harbor material (less than 80% sand

content) and disposing of material through the offshore pipeline, operations will

be shut down when any body-contact recreational users (e.g. surfers, swimmers)

are present from the east jetty to the 9™ Avenue beach, and will only resume when
_ surfers are no longer in the water.

If you have any questions regarding this matter, please call Peter von Langen at (805) 549-
3688.

Sincerely,

Z,«}\LM

W. Briggs
Executive Officer

. Clyde Davis, U.S. Army Corps of Engineers.
401 Program Manager, State Water Resources Control Board
Brian Ross, U.S EPA Region IX
Deirdre Hall; Monterey Bay National Marine Sanctuary
Ed Kendig, Monterey Bay Unified Air Poltution Control District

Susan Craig, California Coastal Commission

S:\Section 40} Centification\Certifications\Santa Cruz\Santa Cruz Harbor\Winds amendment.doc

California Environmental Protection Agency
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October 26, 2006

To the California Coastal Commission,

I would like to offer some comments for your consideration regarding the Santa Cruz
Harbor dredging disposal operations. | graduated with Honors in Environmental Studies
from UC Santa Cruz. | wrote my Senior Thesis on Santa Cruz Harbor Dredging
Operations for which | received the Dean's Undergraduate Award for the Division of
Social Sciences. | am also a professional surfer and frequent visitor to the Harbor
Beach Area. Some of these comments | have mentioned in prior correspondence but |
would like to restate them here.

The California Coastal Commission needs to require the Santa Cruz Harbor to maintain
offshore disposal of the dredge material. The last few years (prior to 2004) the Santa
Cruz Harbor has predominately disposed of its dredge material offshore from the beach
approximately 70 meters form the shoreline, which has been beneficial to mitigate the
nuisance of the Hydrogen Sulfide gas (H2S), as well as supply sediments for an offshore
sandbar. The dynamic action of waves breaking on this sandbar has dispersed the
sediments in an even distribution toward the shore, providing beach nourishment and
allowing the littoral drift of sand to continue its natural course along the coast. This
offshore sandbar has also created a quality surfing wave, which has been a great bonus
to the surfing community, and improved the recreational quality of Harbor Beach and
Twin Lakes State Beach. Disposing of the dredge material through the offshore disposal
pipe has, by almost all accounts, been the most ideal and effective solution to minimize
adverse effects resulting from the Harbor's dredging activities.

However, during the last two years' dredging seasons (November 1, 2004 to May 1,
2006) the Santa Cruz Harbor has predominately discharged its dredge material directly
onto the shore. Their justification for this action has been for "beach nourishment"
purposes, but it has also caused another problem to become overwhelmingly apparent,
the presence of Hydrogen Sulfide gas. The presence of this gas causes most people
who come into contact with it to suffer eye irritation, feel light-headed, dizzy, or
nauseous, even when subjected to it for only ten minutes or so, and it is strong enough
to make me want to leave to go to another beach. | have personally felt these symptoms
at least a half dozen times last year, and it is a disgrace to allow Santa Cruz Harbor to
ruin the beach environment in this manner. In previous years, while dumping offshore
and underwater, the Hydrogen Sulfide nuisance was mitigated. With the last couple
years' onshore disposal actions, the offshore sandbar and surfing wave have
disappeared and the rotten egg smell of the Hydrogen Sulfide has become so
overwhelming that Harbor Beach is no longer a place of recreational value.

Beach replenishment is a reoccurring theme that the Harbor has attempted to use for
justification of onshore disposal of dredge material, but this justification holds no merit for
onshore disposal but instead actually helps support offshore disposal of dredge

material. The onshore disposal creates an unnatural distribution of sediment while
offshore disposal actually places the sediment back into the littoral coastal transport path
from which it is obstructed by the west jetty. This removal of sediment from the littoral
cell by the west jetty has built Seabright Beach while starving the downcoast beaches of
Capitola of sand, but it can be reintroduced through offshore disposal. This would create
a more natural distribution of sediment not only at Harbor Beach and Twin Lakes Beach,
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but for the downcoast beaches as well. The Harbor's interpretation of beach
replenishment should not include huge mounds of sediment clumped onto the shoreline
and flattened by tractors that permanently reside on the beach.

Harbor Beach has been designated a Recreational Use Beach, but this designation is
unable to be fulfilled when a pipe stretches the length of the beach resting on the surface
of the sand limiting access for children, the elderly, or disabled persons. The biggest
problem with the onshore disposal is the presence of the nauseating Hydrogen Sulfide
gas which is not only a State Regulated neurotoxin, but also removes any recreational
value from this beach. The dredge disposal pipe should be buried under the sand along
the east side of the small east jetty and stretch offshore underwater so as to allow
access to the beach and realize its recreational value for everyone.

The Harbor should consider splitting the anchored offshore pipeline in a Y-formation and
extend the outfall farther east of the current disposal location. This will allow the
disposal location to be transferred from one outlet to the other when disposal depth
becomes too shallow, along with moving the sediment mound farther east away from the
Harbor Entrance, and maintaining the distance from shore. Nearshore, unanchored
pipes will not realistically be able to accomplish sediment disposal goals in such a
dynamic wave environment. | also wonder about other potentially toxic and carcinogenic
compounds that are released into the air which we have yet to discover. The beach and
harbor visitors, community, and local residents should not be test subjects for consistent
exposure to harmful compounds.

Offshore disposal mitigates all problems that have arisen from the Harbor's desire to
dredge onshore, from the Hydrogen Sulfide gas to the sediment distribution for beach
replenishment. | know that the Monterey Bay Unified Air Pollution Control District, the
Central Coast Regional Water Quality Control Board, and the Monterey Bay National
Marine Sanctuary all want to maintain the Recreational Use Designation for Harbor
Beach and could see this realized through requiring offshore disposal of dredge
material. With all of the other compounding problems associated with onshore beach
disposal, it seems that offshore disposal would be the most logical and ideal long-term
solution for everyone involved. Keeping the dredge disposal pipe offshore at its current
distance from shore (approx. 70 meters) is the condition that must be adopted.

I hope that the California Coastal Commission's Staff Report will recommend that the
Santa Cruz Harbor be required to maintain offshore disposal of its dredge material.

Thank you for your time and consideration regarding this matter.

Sincerely,

Zachary Keenan

zacharykeenan@hotmail.com
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%%TRAL COAST AREA

November 13, 2006

Chairman and Members of the
California Coastal Commission

c/o Charles Lester, Deputy Director
Central Coast District

725 Front Street, Suite 300

Santa Cruz, CA 95060

Dear Commission

Thank you for the opportunity to respond to this Notice of Proposed Permit Amendment. I
appreciate being a recipient of this very important information.

The following outlines my objection and comments regarding proposed amendments to Permit
No: 3-05-065-A2:

Summary
» NO DREDGING IN OCTOBER

e October dredging will lessen public access to enjoy the beneficial and recreational

uses of a pristine, beautiful, serene environment at Harbor/Twin Lakes State Beach.
This precious experience will be reduced to only 5 months out of the year.

e The Santa Cruz Port District keeps increasing the dredge season; first from 4 to 6
months, and now to 7 months. (For the past two dredge seasons, they have extended
the season into May, which would increase it to 8 months out of the year.)

e See attached photos dated 10/28/2006 showing the public enjoying the warm weather
(without dredging) at Twin/Lakes Harbor beach.

= NO DISPOSAL OF INNER (NORTH AND SOUTH) HARBOR SEDIMENTS INTO THE
NEARSHORE ENVIRONMENT DURING THE MONTH OF OCTOBER

e The proposed 3-pipe system by the Santa Cruz Port District will lessen public access
to enjoy the beneficial and recreational uses of the Harbor/Twin Lakes State Beach.

o Pipes obstruct public access; tractor will need to maneuver pipes to various
locations, possibly throughout the day, which creates a public nuisance

(noise, obstruction and exhaust).




o The ocean water will be darkened and polluted (even if dredged at night) with the

following constituents:

Sulfides

Metals

Organic Compounds
Butyltins

Chlorinated Pesticides
Semi-Volatiles

0O0O0O0O0O0

e Steve Watt, Marine Geologist, Sea Engineering, Inc. (SEI) states the following in his
letter to the Santa Cruz Port District, dated 8/14/06:

- “Qur opinion focuses on how the pipeline modifications ‘may’ affect the
offshore dispersal of fine-grained sediment dredged from the inner harbor
and into the surf-zone at Twin Lakes Beach.”

- “The high energy environment of the surf zone may pose structural issues to

the pipeline which should be thoroughly investigated before proceeding with

the proposed configuration.”

= NO INCREASE TO AN UNLIMITED AMOUNT ANNUALLY THAT CONSISTS OF AT
LEAST 80%

e The Santa Cruz Port District has neglected the North Harbor Sediment for 3 dredging
seasons. Some of that material could have been taken inland for disposal. Why
wasn’t it?

e The Santa Cruz Port District lacks the proper dredging equipment to efficiently
dispose of the North Harbor Sediment. The large entrance channel dredge is being
used for the disposal of the upper harbor material, which limits the time annually it
can spend clearing the entrance channel.

¢ The Santa Cruz County Department of Health Services has tested the entrance
channel sediments after North Harbor Dredging (2004) and found levels of
cadmium, chromium and copper that were significantly higher than background
levels. It was also found that arsenic and lead exceeded human health standards.
Shouldn’t entrance channel testing be done before beach or near shore disposal? Is it
safe for swimmers to be in the water during or after North Harbor Disposal?

If you have ever visited the Twin Lakes/Harbor beach you know that it is a jewel, and it cannot be



replaced. Its future remains uncertain if the Santa Cruz Port District is allowed to increase the
amount of North Harbor sediment annually disposed.

Many of the agencies are relying on the EPA to direct their actions; however, EPA doesn’t have the
best track record when it comes to environmental and public health issues.

Please play it safe and just say no!

I would also like to request that the public be given more time in the future to respond to such major
issues as these. I had little time to prepare and had much more to say.

Thank you for time and consideration.

Sincerely,

oty A. ShorHeey

Kath¥A. Shortley
P.O. Box 3625
Santa Cruz, CA 95063
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